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  1 
WHEN WILL GOVERNMENTS REGULATE 
NONPOINT SOURCE POLLUTION? A 
COMPARATIVE PERSPECTIVE   
ROBIN KUNDIS CRAIG*  
ANNA M. ROBERTS** 
Abstract: Although the U.S. Clean Water Act does not directly regulate nonpoint 
source water pollution, it does provide mechanisms that prompt states to address 
nonpoint source water quality problems within their borders. This prompt, how-
ever, merely raises the next question: when, or under what political conditions, 
will states actually do so? Although individual states within the United States 
provide many bases for comparison, this Article examines the issue of prompting 
nonpoint source regulation from an international comparative perspective, focus-
ing on the nascent efforts of the Australian states of Victoria and Queensland to 
address nonpoint source pollution and the potential lessons from the various U.S. 
states’ histories of nonpoint source regulation. Specifically, this Article’s exami-
nation of nonpoint source management in various U.S. states suggests: (1) there 
will be little political will to regulate water quality until water quality problems 
become obvious to the relevant populace; (2) agricultural sources of nonpoint 
source pollution generally create the most significant political resistance to regu-
lation; but (3) important countervailing interests in water quality—such as water-
based tourism and recreational interests, drinking water quality, and culturally 
important fisheries—can sometimes overcome at least some political resistance 
to nonpoint source regulation. Translating these lessons to Australia, open source 
water supply catchments in Victoria and agriculturally induced water quality im-
pacts to the Great Barrier Reef in Queensland may present the best political op-
portunities to create regulatory requirements for upstream agricultural nonpoint 
sources. Still, institutional reform and increased political will at both the Austral-
ian state and federal levels are needed. In particular, the Australian Common-
wealth Government must become the leader in improving water quality for the 
Great Barrier Reef. 
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INTRODUCTION 
In the United States, nonpoint source pollution is well-recognized to be 
one of the last major barriers to achieving state and national water quality 
goals.1 Despite this, in 1972, Congress made a conscious decision to leave 
regulation of nonpoint source pollution to the states when it comprehensively 
amended the Federal Water Pollution Control Act.2 The result has been a de 
facto fifty-state experiment in regulation—or, often, non-regulation—of this 
type of water pollution, with different states pursuing (or not pursuing) regula-
tion of nonpoint sources in response to local and regional drivers.3 
The United States now has over forty years of experience with fairly ex-
plicit state control over nonpoint source pollution.4 State and regional varia-
tions in addressing nonpoint source pollution can be extreme, but one pattern is 
discernible: States and regions always need a significant water quality interest 
with political salience before they will adopt actual nonpoint source regulation 
in the form of enforceable requirements. For example, agriculture is often a 
locally and regionally significant source of water pollution that is frequently 
exempt from Clean Water Act (CWA) regulations.5 Generally, in politically 
powerful agricultural states, there needs to be a countervailing and prominent 
water quality concern to motivate states to regulate nonpoint source pollution 
in general and agricultural nonpoint source pollution in particular.6 In the Pa-
cific Northwest states, protection of culturally, economically, and recreational-
ly important salmon has often prompted strong nonpoint source protection.7 In 
                                                                                                                           
 1 See Nonpoint Source Pollution: The Nation’s Largest Water Quality Problem, U.S. ENVTL. 
PROT. AGENCY, http://water.epa.gov/polwaste/nps/outreach/point1.cfm (last updated Sept. 15, 2014), 
archived at http://perma.cc/APQ3-N2AZ. Nonpoint source pollution is water pollution resulting from 
diffuse sources not directly subject to human control, such as runoff from disturbed lands or parking 
lots. Id. 
 2 See S. REP. NO. 92-414 (1971), as reprinted in 1972 U.S.C.C.A.N. 3668, 3705. 
 3 See Colin Crawford, Wastewater Resources: Rethinking Centralized Wastewater Treatment 
Systems, Land Use Planning and Water Conservation, 43 URB. LAW. 155, 166 (2011). 
 4 See Douglas R. Williams, When Voluntary, Incentive-Based Controls Fail: Structuring A Regu-
latory Response to Agricultural Nonpoint Source Water Pollution, 9 WASH. U. J.L. & POL’Y 21, 121 
(2002). 
 5 See J.B. Ruhl, Farms, Their Environmental Harms, and Environmental Law, 27 ECOLOGY L.Q. 
263, 293–94, 331 (2000). 
 6 See id. (“Although the CWA defines ‘pollutant’ to include ‘agricultural waste discharged into 
water,’ other provisions of the statute put discharges of agricultural wastewater, stormwater, and fill 
material largely beyond regulatory reach.”) (quoting 33 U.S.C. § 1311(a) (2012)); Nonpoint Source 
Pollution: The Nation’s Largest Water Quality Problem, supra note 1. 
 7 See ENVTL. LAW INST., PUTTING THE PIECES TOGETHER: STATE NONPOINT SOURCE EN-
FORCEABLE MECHANISMS IN CONTEXT 89 (2000), available at http://www.eli.org/sites/default/
files/eli-pubs/d10-05.pdf, archived at http://perma.cc/RDP5-MYQR; OR. DEP’T OF ENVTL. QUALITY, 
OREGON NONPOINT SOURCE CONTROL PROGRAM PLAN, at i (2000) [hereinafter OR. DEP’T OF EN-
VTL. QUALITY, OREGON NONPOINT SOURCE PLAN], available at http://www.deq.state.or.us/wq/
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other states, nitrate contamination of groundwater—which causes “blue baby 
syndrome”8—has motivated more stringent regulation.9 In the Chesapeake Bay 
states, concern from both Congress and the U.S. Environmental Protection 
Agency (EPA) about the increasingly degraded condition of the Bay has 
prompted increased management of nonpoint sources.10 In contrast, the Gulf of 
Mexico’s long-term “dead zone” has yet to generate either state or federal ac-
tion to address the nonpoint source nutrient pollution that contributes to the 
problem.11 
Although the continent of Australia is roughly the same size geograph-
ically as the United States, and although both countries were settled by Euro-
peans, Australia has a far smaller population, is more geographically isolated, 
is much drier overall, and has markedly fewer freshwater water resources.12 As 
                                                                                                                           
nonpoint/docs/plan/plan.pdf, archived at http://perma.cc/9URF-93QG (noting the importance of water 
quality to salmon and steelhead). 
 8 Water-Related Diseases, WORLD HEALTH ORG., http://www.who.int/water_sanitation_health/
diseases/methaemoglob/en/ (last visited Nov. 11, 2014), archived at http://perma.cc/6NBP-G53K 
(Methaemoglobinemia, commonly known as “blue baby syndrome,” is caused by the “decreased abil-
ity of blood to carry vital oxygen around the body . . . .” and “[o]ne of the most common causes is 
nitrate in drinking water.”). 
 9 See SUSAN DONALDSON & MELODY HEFNER, NONPOINT EDUCATION FOR MUNICIPAL OFFICIALS 
NEVADA, UNIV. OF NEVADA, RENO, NONPOINT SOURCE WATER POLLUTION 3 (2004), available at 
http://www.unce.unr.edu/publications/files/nr/2004/fs0442.pdf, archived at http://perma.cc/8J3K-F6H5; 
Agriculture Pollution, PROTECTING WATER, http://protectingwater.com/agriculture.html (last visited 
Nov. 11, 2014), archived at http://perma.cc/EW5Y-J3HN. 
 10 See e.g., Chesapeake Bay and Virginia Waters Cleanup Plan, VA. DEP’T OF ENVTL. QUALITY, 
http://www.deq.virginia.gov/Programs/Water/WaterQualityInformationTMDLs/NonpointSource
PollutionManagement/ChesapeakeBayandVirginiaWatersCleanupPlan.aspx (last visited Nov. 11, 
2014), archived at http://perma.cc/A6DT-SMTC. The Virginia Department of Environmental Quality 
notes: 
[The] plan is comprehensive in nature and addresses point and nonpoint pollution 
sources, as well as air pollution. There are, however, specific elements of the plan relat-
ed to nonpoint source pollution. Therefore from 2008 through 2014, the relevant por-
tions of the cleanup plan are now considered Virginia’s Nonpoint Source Pollution 
Management Plan. 
Id. The Chesapeake Bay states are New York, Pennsylvania, Delaware, Maryland, Virginia, West 
Virginia, and the District of Columbia. See The Chesapeake Bay Watershed, CHESAPEAKE BAY PRO-
GRAM, http://www.chesapeakebay.net/discover/baywatershed (last visited Nov. 11, 2014), archived at 
http://perma.cc/Z2FM-ZQ3Q. 
 11 See COMM. ON THE MISS. RIVER & THE CLEAN WATER ACT, NAT’L RESEARCH COUNCIL OF 
NAT’L ACADS., MISSISSIPPI WATER QUALITY AND THE CLEAN WATER ACT: PROGRESS, CHALLENG-
ES, AND OPPORTUNITIES 210–11 (2008), available at http://biotech.law.lsu.edu/climate/docs/
mississippi-pollution.pdf, archived at http://perma.cc/MAP8-9CX3. 
 12 Compare The World Factbook: Australia, CENT. INTELLIGENCE AGENCY, https://www.
cia.gov/library/publications/the-world-factbook/geos/as.html (last visited Nov. 11, 2014), archived at 
http://perma.cc/VS4X-5JHW (demonstrating Australia has a smaller population, is more geograph-
ically isolated, is drier, and has fewer freshwater resources), with The World Factbook: United States, 
CENT. INTELLIGENCE AGENCY, https://www.cia.gov/library/publications/the-world-factbook/geos/
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a result, Australia is only now beginning to experience significant water quali-
ty problems.13 As in the United States, many of Australia’s emerging water 
quality problems are caused at least in part by nonpoint source pollution—or, 
as it is known there, “diffuse source” pollution.14 This development raises the 
question: Are there aspects of the U.S. experience in water quality regulation 
that might be instructive to Australian regulatory entities? Specifically, what 
interests in Australia are significant enough to prompt regulatory entities there 
to adopt diffuse source regulation, and particularly regulation of agriculture? 
To answer these questions, it is necessary to understand the Australian le-
gal and political systems and cultures and to ascertain the differences from the 
U.S. systems and cultures. The Australian legal system differs from the U.S. 
legal system in important ways.15 The U.S. republican system separates the 
executive, legislative, and judicial branches of the federal government, where-
as the Australian parliamentary system, which operates within a constitutional 
monarchy, fuses the executive and legislative functions.16 The U.S. Constitu-
tion carves out a broad sphere of federal authority that overlaps considerably 
with the residual sovereignty of the fifty states, whereas the Australia Constitu-
tion more cleanly divides federal and state authority and more narrowly cir-
cumscribes the role of the federal government.17 
Nevertheless, in Australia as in the United States, authority over nonpoint 
source regulation rests primarily with the states.18 Water quality issues are oc-
curring in all Australian states, and in at least two of them—Victoria and 
Queensland—the issues have been significant enough pursue nonpoint source 
                                                                                                                           
us.html (last visited Nov. 11, 2014), archived at http://perma.cc/V5JV-CDEM (demonstrating the 
United States has a larger population, is less isolated, is wetter overall, and has more freshwater re-
sources). Australia’s total area is 7,741,200 sq. km.; the United States is 9,826,675 sq. km. The World 
Factbook: Australia, supra; The World Factbook: United States, supra. Australia’s total renewable 
water resources in 2011 were 492 cu. km.; the United States’s were 3069 cu. km. The World 
Factbook: Australia, supra; The World Factbook: United States, supra. Australia’s July 2014 popula-
tion was estimated at 22,507,617—the fifty-sixth most in the world; the United States’ estimated pop-
ulation was 318, 892,103—the fourth most in the world. The World Factbook: Australia, supra; The 
World Factbook: United States, supra. 
 13 The World Factbook: Australia, supra note 12 (noting that poor water quality is one of Austral-
ia’s current environmental issues). 
 14 Rebecca Nelson, Regulating Nonpoint Source Pollution in the US: A Regulatory Theory Ap-
proach to Lessons and Research Paths for Australia, 35 U. W. AUSTL. L. REV. 340, 341–42 (2011) 
[hereinafter Nelson, Regulating Nonpoint Source Pollution in the US]. Australia’s emerging water 
quality problems are particularly attributable to agricultural nonpoint source pollution. Id. 
 15 See AUSTL. PARLIAMENTARY EDUC. OFFICE, PARLIAMENT VS CONGRESS: A COMPARISON OF 
THE AUSTRALIAN AND UNITED STATES FEDERAL POLITICAL SYSTEMS 1 (n.d.), available at http://
www.peo.gov.au/learning/closer-look/parliament-vs-congress.html, archived at http://perma.cc/
VA39-6VKD. 
 16 U.S. CONST. arts. I–III. 
 17 See id. 
 18 Nelson, Regulating Nonpoint Source Pollution in the US, supra note 14, at 342. 
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regulation.19 These states, however, are already diverging in their approach in 
regulating nonpoint source pollution—a national reaction substantially similar 
to the state and regional divergences in the United States.20 
This Article compares state nonpoint source regulation in the United 
States to nonpoint source regulation in the Australian states of Victoria and 
Queensland. Part I reviews the United States’ history of water quality regula-
tion since 1972 and the regulation of nonpoint source pollution, with a particu-
lar focus on proactive nonpoint source regulatory measures taken by Florida, 
Oregon, and Wisconsin.21 Part II details important differences between the 
United States and Australia with respect to water quality regulation, from con-
stitutional aspects of federalism to the prominence of environmental citizen 
suits.22 Part III explores the state of Victoria’s experiences with nonpoint 
source regulation, emphasizing the role of politics and the lack of a strong in-
terest group supporting more stringent nonpoint source regulation.23 Part IV 
presents an overview of Queensland’s nonpoint source pollution and the 
Queensland Government’s early attempts at regulation, emphasizing that non-
point source pollution there directly harms the health of the Great Barrier Reef, 
an important source of revenue, cultural identity, and international signifi-
cance.24 This Article concludes that in Australia, as in the United States, the 
political and cultural framing of a nonpoint source pollution problem is critical 
to a state’s willingness to regulate those sources of pollution. 
I. THE U.S. EXPERIENCE WITH WATER QUALITY REGULATION  
AND NONPOINT SOURCES 
A. Point Source Regulation Under the U.S. Federal Water Pollution 
Control Act Amendments of 1972 
In 1972, the U.S. Congress substantially overhauled water quality regula-
tion in the United States by amending the Federal Water Pollution Control Act 
                                                                                                                           
 19 See Clean Water, DEP’T OF ENV’T, AUSTL. GOV’T, http://www.environment.gov.au/clean-
water (last visited Nov. 11, 2014), archived at http://perma.cc/L68K-EEV3; Topics, DEP’T OF ENV’T 
& HERITAGE PROT., QUEENSL. GOV’T, http://www.ehp.qld.gov.au/ (last visited Nov. 11, 2014), ar-
chived at http://perma.cc/V24F-QHNW?type=image; What’s New, ENVTL. PROT. AUTH. S. AUSTL., 
http://www.epa.sa.gov.au/ (last visited Nov. 11, 2014), archived at http://perma.cc/UP2V-UDMF. 
 20 See, e.g., Topics, supra note 18; What’s New, supra note 19. 
 21 See infra notes 25–183 and accompanying text. 
 22 See infra notes 184–281 and accompanying text. 
 23 See infra notes 282–467 and accompanying text. 
 24 See infra notes 468–521 and accompanying text. The Great Barrier Reef is considered one of 
the seven wonders of the natural world and is internationally cherished. See Matt Rosenberg, Seven 
Wonders of the World, ABOUT.COM, http://geography.about.com/od/lists/a/sevenwonders.htm (last 
visited Nov. 11, 2014), archived at http://perma.cc/DA5K-266F (explaining that the news network 
CNN first announced the Seven Natural Wonders of the World in 1997). 
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(“FWPCA”) to create what is now known as the Clean Water Act (CWA).25 
Previous versions of the FWPCA limited the federal government’s involve-
ment in water quality regulation, focusing primarily on interstate and interna-
tional water quality issues.26 In addition, previous versions of the FWPCA fo-
cused on ambient water quality standards and enforcement to meet those tar-
gets.27 
Congress provided for pervasive federal regulatory authority over water 
quality in the CWA,28 but only to the extent that quality-degrading pollution 
came from point sources.29 The CWA also took on a changed regulatory focus, 
concentrating on what point sources were adding to the “waters of the United 
States” rather than on ambient water quality.30  
The CWA’s principal prohibition is that, except as in compliance with the 
Act, “the discharge of any pollutant by any person shall be unlawful.”31 The 
primary means for a point source polluter to comply with the CWA is to get 
one of two types of permits: either a National Pollutant Discharge Elimination 
System (“NPDES”) permit or a Section 404 permit.32 Although states are al-
lowed to take over these two permitting programs, the state programs are re-
quired to meet federal minimum requirements, including those for effluent lim-
itations.33 In addition, the federal agencies put in charge of operating and en-
forcing the permitting programs, the U.S. Environmental Protection Agency 
(EPA) and the U.S. Army Corps of Engineers (the “Corps”), can never fully 
delegate their enforcement authority or responsibilities.34 
The EPA has the primary authority to implement the NPDES program, 
which applies to most point source discharges and limits the amount and con-
                                                                                                                           
 25 Federal Water Pollution Control Act (Clean Water Act), 33 U.S.C. §§ 1251–1387 (2012) 
amended by Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86 Stat. 
816 (1972) (codified as amended at 33 U.S.C. §§ 1251–1387). 
 26 See ROBIN KUNDIS CRAIG, THE CLEAN WATER ACT AND THE CONSTITUTION: LEGAL STRUC-
TURE AND THE PUBLIC’S RIGHT TO A CLEAN AND HEALTHY ENVIRONMENT 9–22 (2d ed. 2009). 
 27 See id. 
 28 See id. at 22–37. 
 29 See 33 U.S.C. §§ 1311(a), 1342(a), 1344(a), 1362(12), 1362(14) (regulating “discharges of 
pollutants,” which the CWA defines to be additions of pollutants to waters from “point sources,” 
which it defines to be “any discernible, confined, and discrete conveyance”—like a pipe). 
 30 Id. 
 31 33 U.S.C. § 1311(a) (2012). 
 32 Id.; see also id. §§ 1342, 1344 (creating the two permit programs). 
 33 33 U.S.C. § 1311(b)–(e). Under the CWA, an effluent limitation is “any requirement estab-
lished by a State or the Administrator [of the EPA] on quantities, rates, and concentrations of chemi-
cal, physical, biological, and other constituents which are discharged from point sources into naviga-
ble waters, the waters of the contiguous zone, or the ocean, including schedules of compliance.” Id. 
§ 1362(11). 
 34 33 U.S.C. §§ 1342(i), 1344(n). 
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centration of pollutants that can be discharged.35 Forty-six states have been 
delegated NPDES permit authority, subject to EPA oversight.36 As a result, 
most NPDES permits come from state agencies.37 The Section 404 permit pro-
gram, administered by the Corps, is limited to discharges of dredged or fill ma-
terial into the navigable waters, usually arising because people want to fill or 
drain wetlands, swamps, or small streams.38 Only two states—Michigan and 
New Jersey—have been delegated Section 404 permitting authority, meaning 
the Corps still issues most Section 404 permits. 39 
The CWA’s definition of “discharge of a pollutant” creates a fundamental 
distinction among the types of sources subject to its regulation: federal re-
quirements apply to point sources, while nonpoint sources are left to state 
regulatory programs.40 The definition of point source, “any discernible, con-
fined and discrete conveyance,”41 also makes several distinctions with respect 
to agricultural sources of water pollution.42 For example, the definition explic-
itly includes “concentrated animal feeding operations,” but it explicitly ex-
cludes “agricultural stormwater discharges” and “return flows from irrigated 
agriculture.”43 The NPDES permit provisions emphasize this last exception, 
specifying that “[t]he Administrator [of the EPA] shall not require a permit un-
der this section for discharges composed entirely of return flows from irrigated 
agriculture, nor shall the Administrator directly or indirectly, require any State 
to require such a permit.”44 
                                                                                                                           
 35 Id. § 1342. 
 36 Id. § 1342(b)–(d), (i); see STATE NPDES PROGRAM AUTHORITY, U.S. ENVTL PROT. AGENCY 
(n.d.), available at http://www.epa.gov/npdes/images/State_NPDES_Prog_Auth.pdf, archived at 
http://perma.cc/94A8-CTY7. 
 37 STATE NPDES PROGRAM AUTHORITY, supra note 36. 
 38 See 33 U.S.C. § 1344(a) (2012). Most normal farming activities are exempt from this permit 
program. Id. § 1344(f). Persons who dredge or fill waters of the United States—usually wetlands, 
swamps, or shallow streams during construction activities—must apply for a Section 404 permit. See 
id. Most normal farming activities are exempt from Section 404 permits. Id. 
 39 State or Tribal Assumption of the Section 404 Permit Program, U.S. ENVTL. PROT. AGENCY, 
http://water.epa.gov/type/wetlands/outreach/fact23.cfm (last updated July 1, 2014), archived at http://
perma.cc/PM68-4HFP (“To date, two States, Michigan and New Jersey, have assumed administration 
of the Federal permit program.”). Failure to assume federal CWA authority, however, does not pre-
clude state-law regulation of dredging and filling, and, as the EPA notes, “[m]ore than a dozen States 
already are currently administering aquatic resources/wetlands protection programs similar to the 
Federal Section 404 program.” Id. 
 40 33 U.S.C. §§ 1329, 1362(12). 
 41 Id. § 1362(14) (including a pipe, ditch, or channel). 
 42 See id. 
 43 Id. § 1362(12); see id. § 1362(14); Concentrated Animal Feeding Operations, U.S. ENVTL. 
PROT. AGENCY, http://www2.epa.gov/region8/concentrated-animal-feeding-operations (last updated 
Mar. 16, 2014), archived at http://perma.cc/F3PV-B3WM. 
 44 33 U.S.C. § 1342(l)(1) (2012). 
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Most of the discharge terms in a NPDES permit derive from national 
technology-based effluent limitations.45 The EPA establishes effluent limita-
tions on an industry-by-industry basis, and the numeric limitations on concen-
trations or discharge amounts reflect the technologies available to the particu-
lar industry to control the discharge of pollutants.46 The NPDES permit also 
specifies monitoring requirements and requires the discharger to submit daily 
monitoring reports to the relevant state agency and to the EPA.47  
In contrast, most of the terms in a Section 404 permit derive from the 
Corps’ public interest review and the EPA’s Section 404(b)(1) Guidelines.48 
These standards seek to locate activities in uplands in order to protect the eco-
logical values and other important uses of the nation’s waters, to minimize the 
destruction of waterways and wetlands, and to require mitigation when de-
struction or harm cannot be avoided.49 
Despite this focus on permits, however, Congress did not eliminate con-
cerns about ambient water quality with the 1972 Act. Instead, the CWA uses 
water quality standards, which represent the ambient water quality goals for a 
particular water body—such as a river, stream, or lake—to provide a regulato-
ry check on source-based permitting.50 Specifically, the CWA requires each 
state to set water quality standards for the waters within its borders.51 If the 
state fails to set these standards, the EPA will do so, effectively federalizing the 
state’s water quality goals.52 For each water body, the state establishes the two 
components of water quality standards: (1) designated uses, which are the uses 
that the state wants the water body to be able to support, even if aspirational; 
and (2) water quality criteria, which are the numeric or narrative descriptions 
of the water quality necessary to support the designated uses.53 In addition, as 
                                                                                                                           
 45 See id. § 1311(b). 
 46 See id. 
 47 Id. § 1318. These reports are public records, and falsifying the monitoring reports is a federal 
crime. Id. §§ 1318(b), 1319(c)(3). 
 48 33 C.F.R. § 320.4 (2013) (the Corps’ public interest review); 40 C.F.R. § 230 (2013) (the 
EPA’s Section 404(b)(1) Guidelines). 
 49 See generally 33 C.F.R. § 320.4 and 40 C.F.R. § 230 (identifying special aquatic sites to be 
protected, creating presumptions against non-water-dependent activities being situated in wetlands 
and other special aquatic sites, requiring minimization and mitigation, and identifying a host of factors 
to be considered before a permit can be issued). 
 50 33 U.S.C. § 1313(a) (2012); see 40 C.F.R. pt. 130 (2013) (codifying the EPA regulations gov-
erning water quality standards). 
 51 33 U.S.C. § 1313(a). 
 52 Id. § 1313(b); see Colleen Maker, Comment, Swimming Away from the Zone of Reasonable-
ness: Upper Blackstone and the Need for Numeric Water Quality Criteria, 41 B.C. ENVTL. AFF. L. 
REV. 295, 300 (2014) (noting that the EPA prefers to take a “hands-off” approach). 
 53 33 U.S.C. § 1313(c)(2)(A). 
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part of its water quality standards requirements for all water bodies, the state 
must also adhere to an anti-degradation policy.54 
Because states set different kinds of water quality standards, situations 
can arise where the standard technology-based effluent limitations are insuffi-
cient to ensure that a particular water body’s water quality standards are met. 55 
In those circumstances, the state permitting agency or the EPA must create dis-
charger-specific “water quality based” effluent limitations for the discharger’s 
NPDES permit.56 
Water quality standards also lead to one of the CWA’s few ways of ac-
knowledging nonpoint source pollution. If permitting adjustments to point 
sources are not sufficient to allow a water body to comply with its water quali-
ty standards, the water body is deemed water-quality-limited or impaired.57 
Under the CWA, states must identify, list, and prioritize their impaired water 
bodies in triennial reports to the EPA.58 In priority order, the state must then 
determine the total maximum daily load (“TMDL”) for each problematic pol-
lutant for each listed water body.59 This TMDL is then divided among the 
point and nonpoint sources that contribute those pollutants to the water body, 
with a margin of safety.60 As a result, TMDLs often create incentives for ad-
dressing nonpoint source pollution.61 
If a point source discharger receives a NPDES permit or a Section 404 
permit and complies with its terms, the CWA deems the discharger to be com-
plying with the Act, with limited exceptions, and thus insulated from govern-
                                                                                                                           
 54 40 C.F.R. § 131.12 (2013) (the EPA’s antidegradation policy); see Antidegradation Policy, 
U.S. ENVTL. PROT. AGENCY, http://water.epa.gov/scitech/swguidance/standards/adeg.cfm (last updat-
ed Mar. 6, 2012), archived at http://perma.cc/Q8SZ-GXSU. Under the antidegradation policy, Tier I 
requirements protect all uses of the water body that existed in 1975. Antidegradation Policy, supra. 
The state must also prevent Tier I waters from degrading further. Id. Tier II waters are waters that 
were fishable and swimmable at the time of designation. Id. After an elaborate administrative process, 
states can allow some degradation of Tier II waters to promote economic growth and wellbeing. Id. 
Finally, Tier III waters are usually referred to as “outstanding natural resource waters”—the pristine 
or near-pristine waters left in the United States, generally consisting of mountain lakes and streams 
and waters in some national and state parks. Id. As with Tier I waters, states cannot allow any degra-
dation of waters that they choose to designate as Tier III. Id. As a result, many states have created 
what has become known as Tier II ½—waters that are recognized as having outstanding water quality, 
but for which the state reserves the right to allow some degradation. Id. 
 55 See 33 U.S.C. § 1312(a) (requiring water-quality-based effluent limitations in these circum-
stances). 
 56 33 U.S.C. §§ 1311(b)(1)(C), 1312 (2012). 
 57 See id. § 1313(d)(1)–(2). 
 58 Id. 
 59 Id. §§ 1313(d)(1)(D), 1314(a)(2). The TMDL is the total amount of the pollutant or pollutants 
causing the impairment that can be added to the water body each day and still have the water body 
meet its water quality standards. Id. 
 60 See id. 
 61 See supra notes 50–60 and accompanying text. 
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ment penalties or citizen suits.62 Failure to obtain a required permit or non-
compliance with an issued permit, however, are violations of the CWA, render-
ing the discharger strictly liable for administrative and civil court penalties up 
to $37,500 per day, per violation.63 Further, negligent and knowing violations 
can make the discharger criminally liable for fines or jail sentences, or both.64 
Congress also included a citizen suit provision in the CWA.65 This provi-
sion allows any “person or persons [who] have an interest which is or may be 
adversely affected” to bring a lawsuit against: (1) any person or entity, includ-
ing federal and state governments, who is violating the Act; or (2) the Admin-
istrator of the EPA for failure “to perform any act or duty under [the CWA] 
which is not discretionary with the Administrator.”66 Citizen suits, although 
occasionally controversial, have helped to propel implementation and im-
provement of water quality regulation in the United States.67 
B. Addressing Nonpoint Sources Through Congressional Fiat:  
Stormwater Regulation 
Nonpoint source pollution has been recognized since at least the 1980s as 
one of the last remaining major water quality problems in the United States.68 
Over the course of the CWA’s history, certain water quality problems originally 
deemed nonpoint source problems have been reclassified as point source prob-
lems.69 The most important and far-reaching of these reclassifications occurred 
in the 1987 Stormwater Amendments, which acknowledged that captured, 
channeled, and piped stormwater should be treated as point source pollution.70  
                                                                                                                           
 62 See 33 U.S.C. § 1342(k) (2012). 
 63 Id. § 1319(a)–(b), (d), (g). 
 64 Id. § 1319(c). Federal and state governments, as a practical matter, tend to reserve criminal 
enforcement for truly egregious violations that endanger human lives or cause significant environmen-
tal harm. See Summary of Criminal Prosecutions, U.S. ENVTL. PROT. AGENCY, http://www2.epa.gov/
enforcement/summary-criminal-prosecutions (last updated Mar. 16, 2014), archived at http://perma.
cc/7FTU-L7N5. 
 65 33 U.S.C. § 1365. 
 66 Id. § 1365(a), (g). 
 67 See Eugene C. McCall Jr. & Ryan W. Trail, Citizen Suits to Enforce Federal Environmental 
Laws, S.C. LAWYER, July 2011, at 35, 38–39, available at https://www.masc.sc/SiteCollection
Documents/Utilities%20and%20Public%20Works/permitting_regulatory_handout.pdf, archived at 
http://perma.cc/5QQC-LKVC. 
 68 See Nonpoint Source Pollution: The Nation’s Largest Water Quality Problem, supra note 1. 
 69 See generally Robin Kundis Craig, Local or National? The Increasing Federalization of Non-
point Source Pollution Regulation, 15 J. ENVTL. L. & LITIG. 179 (2000) (detailing the history and 
development of the CWA’s treatment of nonpoint source pollution). 
 70 See 33 U.S.C. § 1342(p) (2012). 
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Specifically, Congress amended the CWA to require municipal and indus-
trial stormwater discharges to obtain NPDES permits.71 The EPA implemented 
this requirement through phased regulations, starting with the largest sources 
first.72 In 2009, the EPA began working on a new national rulemaking to 
strengthen the stormwater program, and spent much of 2010 soliciting infor-
mation from stakeholders.73 This rulemaking is still ongoing.74 
C. State Nonpoint Source Programs 
1. The Clean Water Act and State Nonpoint Source Programs 
As noted, the CWA’s definition of “discharge of a pollutant” leaves non-
point source regulation almost entirely to the states.75 As part of the 1987 
Stormwater Amendments, Congress also encouraged states to enact nonpoint 
source management programs by providing grants and technical assistance to 
states that enacted programs that met certain minimum criteria.76 Congress 
hoped states would identify “the best management practices and measures 
which will be undertaken to reduce pollutant loadings resulting from each cat-
egory, subcategory, or particular nonpoint source.”77 It instructed states to “use 
regulatory and nonregulatory programs to achieve implementation of the best 
management practices” (“BMPs”) by those nonpoint sources.78 
Agricultural nonpoint source pollution is a large facet of most state non-
point source control problems, because agricultural nonpoint source pollution 
                                                                                                                           
 71 See Amanda Neidert, Under Construction: Developments in NPDES Storm Water Permits for 
Construction Activities, 8 WATER QUALITY & WETLANDS COMM. NEWSL. (Am. Bar Ass’n), Sept. 
2008, at 6, 6, available at http://apps.americanbar.org/environ/committees/waterquality/
newsletter/sep08/WaterQual_Sept08.pdf, archived at http://perma.cc/96A7-FU4C. 
 72 See id. The EPA provides considerable information on its website about the stormwater permit 
program. Stormwater Basic Information, U.S. ENVTL. PROT. AGENCY, http://water.epa.gov/polwaste/
npdes/stormwater/Stormwater-Basic-Information.cfm (last updated July 15, 2014), archived at http://
perma.cc/J3ZV-GL2L; Stormwater Homepage, U.S. ENVTL. PROT. AGENCY, http://cfpub.epa.gov/
npdes/home.cfm?program_id=6 (last updated Sept. 9, 2014) archived at http://perma.cc/QZQ8-NP45. 
 73 Stakeholder Input on Proposed Rulemaking and National Listening Sessions, U.S. ENVTL. 
PROT. AGENCY, http://water.epa.gov/polwaste/npdes/stormwater/Stakeholder-Input-on-Proposed-
Rulemaking-and-National-Listening-Sessions.cfm (last updated July 14, 2014), archived at per-
ma.cc/PZ28-A7WW. 
 74 Proposed National Rulemaking to Strengthen the Stormwater Program, U.S. ENVTL. PROT. 
AGENCY, http://water.epa.gov/polwaste/npdes/stormwater/Proposed-National-Rulemaking-to-Strengthen-
the-Stormwater-Program.cfm (last updated July 14, 2014), archived at http://perma.cc/4ABU-76EX. 
 75 See supra notes 40–44 and accompanying text.  
 76 See Water Quality Act of 1987, Pub. L. No. 100-4, 101 Stat. 7 (1987). 
 77 See id. 
 78 See id. 
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is a significant cause of remaining water quality impairments.79 In 1996, the 
EPA noted that “agricultural nonpoint source (‘NPS’) pollution is the leading 
source of water quality impacts to surveyed rivers and lakes, the third largest 
source of impairments to surveyed estuaries, and also a major contributor to 
ground water contamination and wetlands degradation.”80 If anything, in the 
years since 1996, agricultural nonpoint source pollution has become an even 
more significant cause of water quality impairment.81 According to the EPA, 
states continue to report that “agricultural nonpoint source . . . pollution was 
the leading source of water quality impacts on surveyed rivers and lakes, the 
second largest source of impairments to wetlands, and a major contributor to 
contamination of surveyed estuaries and ground water,” and states have creat-
ed a variety of programs to try to address this problem.82 
Most states have approved nonpoint source management programs, and 
most of these programs address agricultural nonpoint source pollution explicit-
ly.83 Nevertheless, the programs are far from uniform and, in fact, vary wide-
ly.84 Each plan is different regarding: (1) whether it employs mandatory regu-
latory—as opposed to voluntary—measures; (2) whether and how stringently it 
addresses agricultural nonpoint source pollution; and (3) its overall effective-
ness.85 There are thus fifty unique nonpoint source programs in the United 
States.86 
 A 2012 Environmental Defense Fund survey found that only nineteen 
states in the United States regulate—meaning that they impose mandatory, en-
forceable requirements on—agricultural nonpoint sources, and even those 
states vary considerably regarding the conditions for triggering such mandato-
ry requirements.87 Three of the nineteen states—Florida, Oregon, and Wiscon-
                                                                                                                           
 79 See Managing Nonpoint Source Pollution from Agriculture, U.S. ENVTL. PROT. AGENCY, 
http://water.epa.gov/polwaste/nps/outreach/point6.cfm (last updated Aug. 22, 2012), archived at per-
ma.cc/5A5L-EC8F. 
 80 Id. 
 81 Id. 
 82 Agriculture, U.S. ENVTL. PROT. AGENCY, http://water.epa.gov/polwaste/nps/agriculture.cfm 
(last updated July 9, 2014), archived at perma.cc/6QHD-4ZEY. 
 83 See generally ROBIN KUNDIS CRAIG & TERRY SCHLEY NOTO, ENVTL. DEF. FUND, STATE 
NONPOINT SOURCE CONTROL PROGRAMS FOR AGRICULTURE: A LOOK AT AGRICULTURAL CER-
TAINTY (2012) (on file with authors) (surveying all fifty states’ nonpoint source programs and their 
treatment of agriculture). 
 84 See id. at 6–8, 22–57 (identifying and discussing nineteen states with at least some mandatory 
requirements for agricultural nonpoint sources, and noting that the rest of the states rely, with consid-
erable variation, on voluntary measures). 
 85 See id. 
 86 See id. 
 87 See id. For example, many of these nineteen states tie agricultural nonpoint source regulation to 
the existence of a TMDL on a particular waterway, otherwise leaving agricultural nonpoint sources 
unregulated. See id. 
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sin—illustrate why states might choose to regulate nonpoint sources, and par-
ticularly agricultural nonpoint source pollution.88 There are some notable 
commonalities between these three states: (1) each state imposes at least some 
mandatory requirements on agricultural sources of water pollution not subject 
to the federal NPDES permit requirement; (2) agriculture is a significant com-
ponent of each state’s economy; (3) each state’s program seeks, in part, to re-
dress problems with water quality standards identified through the CWA, 
stressing the importance of that Act in prompting nonpoint source regulation; 
(4) each state has significant and politically salient non-agricultural interests in 
water quality (showing how such other interests can help prompt regulation); 
(5) each state’s program has been deemed to be at least partially effective in 
addressing agricultural water pollution; and (6) each state takes a slightly dif-
ferent approach to addressing agricultural sources, thus demonstrating a range 
of regulatory possibilities for agricultural water quality programs.89 
a. Florida 
Florida is a major American agricultural state, ranking seventh among the 
agricultural exporting states in 2011, with agricultural exports of over $4 bil-
lion.90 Although agriculture is an important economic sector in the state, how-
ever, it is certainly not the only one. “The tourism industry has an economic 
impact of $76 billion on Florida’s economy.”91 Moreover, although Florida is 
known for its beaches, a significant portion of its tourism industry is based on 
freshwater recreation, especially sport fishing and tourism at Florida’s hun-
dreds of springs, many of which are home to charismatic manatees.92 Thus, 
when nonpoint source pollution threatens these freshwater amenities, there is 
considerable economic and cultural interest in protecting them.93 
                                                                                                                           
 88 See id. 
 89 See id. 
 90 Florida Agriculture Overview and Statistics, FLA. DEP’T OF AGRIC. & CONSUMER SERVS., 
http://www.freshfromflorida.com/Divisions-Offices/Marketing-and-Development/Education/For-
Researchers/Florida-Agriculture-Overview-and-Statistics (last visited Nov. 11, 2014), archived at 
http://perma.cc/XL8K-SJHN. 
 91 See CHARLES A. FLINK, FLA. GATEWAYS & TRAILS FOUND., FLORIDA COAST-TO-COAST 
CONNECTOR ECONOMIC BENEFITS AND MARKET REPORT 3 (2013), available at http://www.
dep.state.fl.us/gwt/community/PDF/Florida%20Coast%20to%20CoastConnector%20-%20Economic
%20Benefits%20and%20Market%20Report.pdf, archived at http://perma.cc/ADT4-EENA. 
 92 JIM STEVENSON ET AL., FLA. SPRINGS TASK FORCE, FLORIDA’S SPRINGS: STRATEGIES FOR 
PROTECTION & RESTORATION 14–21 (2000), available at http://www.dep.state.fl.us/springs/reports/
files/SpringsTaskForceReport.pdf, archived at http://perma.cc/EGJ6-4VKC; The Economic Impact of 
Freshwater Fishing in Florida, FLA. FISH & WILDLIFE CONSERVATION COMM’N, http://myfwc.com/
conservation/value/freshwater-fishing/ (last visited Nov. 11, 2014), archived at perma.cc/LRM6-
QDVB. 
 93 See supra notes 90–92 and accompanying text. 
14 Environmental Affairs [Vol. 42:1 
In 1970, Florida began cataloguing its nonpoint source pollution issues,94 
and funding from the CWA allowed the state to study nonpoint source pollu-
tion in 1976.95 These studies revealed that nonpoint source pollution contribut-
ed over half of the pollution entering Florida’s surface waters and over seven-
ty-five percent of the pollution entering its lakes.96 The studies also concluded 
that “[i]t is far easier and much more cost-effective to prevent or minimize 
nonpoint sources of pollution, especially from new land use activities, than it is 
to restore polluted water bodies.”97 As a result, Florida began to implement 
nonpoint source management programs in the late 1970s, including an Agricul-
tural Nonpoint Source Management Plan (“Agricultural Plan”), which the EPA 
approved in 1978.98 As early as 1979, the Agricultural Plan included a regula-
tory backstop if agricultural and forestry nonpoint sources did not implement 
BMPs.99 
The Florida Department of Environmental Protection (“FDEP”) imple-
ments Florida’s CWA Nonpoint Source Management Program (“NSMP”).100 
FDEP presents nonpoint source management as “Florida Friendly” practices 
that protect the state’s extensive natural resources, including the ocean and 
beaches, estuaries, water supplies, and wildlife.101 The NSMP clearly reflects 
the importance of nature-related tourism to Florida’s economy.102 Indeed, 
much of Florida’s urban nonpoint source management has its roots in a 1994 
voluntary program in the Sarasota-Tampa Bay region of the state, crafted to 
protect the estuary and beaches in the region.103 More recently, nutrient runoff 
from agricultural operations has been identified as a significant source of water 
quality impairment in Florida’s freshwater springs, the Everglades—the huge 
                                                                                                                           
 94 WATERSHED MGMT. PROGRAM, FLA. DEP’T OF ENVTL. PROT., NONPOINT SOURCE COMPO-
NENTS OF TOTAL MAXIMUM DAILY LOADS 5 (1998), available at http://www.dep.state.fl.us/water/
nonpoint/docs/nonpoint/npsfinal.pdf, archived at http://perma.cc/L4CJ-5XG6. 
 95 Id. 
 96 Id. 
 97 Id. 
 98 Id. at 6. 
 99 Id. at 72. 
 100 Coastal Zone Management Act of 1972 (CZMA), 16 U.S.C. §§ 1451–1465 (2012). FDEP 
receives approximately $9 million per year in CWA federal grants. See id. Florida also addresses 
nonpoint source pollution through a program approved pursuant to the federal CZMA. Id. 
 101 See NONPOINT SOURCE MGMT. SECTION, FLA. DEP’T OF ENVTL. PROT., STATE OF FLORIDA 
ANNUAL REPORT: NONPOINT SOURCE MANAGEMENT PROGRAM 10 (2010), available at http://www.
dep.state.fl.us/water/nonpoint/docs/319h/2010AnnualReport319h.pdf, archived at http://perma.cc/
8CE2-A9WA. 
 102 See id. 
 103 See generally MARK ALDERSON ET AL., SARASOTA BAY NAT’L ESTUARY PROGRAM, 
FRAMEWORK FOR ACTION: SARASOTA BAY NATIONAL ESTUARY PROGRAM (Paul Roat et al. eds, 
1992), available at http://sarasotabay.org/documents/SBNEP_Framework_for_Action.pdf, archived at 
http://perma.cc/GM67-FTRH (detailing the 1994 voluntary program). 
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“river of grass” that originally occupied about two-thirds of the peninsula—
and the coral reefs at the southern end of the state.104 
Florida has an extensive agricultural nonpoint source program that even in-
cludes the state’s golf courses.105 To implement the program, FDEP works with 
the Florida Department of Agriculture and Consumer Services (“FDACS”).106 
Florida seriously began to address agricultural nonpoint source pollution in 
1994, when elevated nitrate levels were documented in local drinking water sup-
plies.107 This program was strengthened in 1999, when the state began to imple-
ment CWA TMDLs.108 
Mandatory requirements for agricultural nonpoint sources in Florida are 
tied to actual water quality impairments, as measured by Florida’s CWA water 
quality standards, wherever those impairments occur.109 For example, agricul-
tural nonpoint sources included within a Basin Management Action Plan 
(“BMAP”) area—designed to address specific and identified water quality 
problems in a particular region or watershed—must either implement state-
established BMPs or conduct state-mandated water quality monitoring to prove 
that their discharges meet state water quality standards and hence are not con-
tributing to the problem.110 In addition, when a water body is subject to a 
TMDL, the FDACS identifies BMPs and other measures that agricultural 
sources must use to ensure that the TMDL is met.111 Each agricultural nonpoint 
source must keep records regarding BMPs, which FDACS inspects to verify 
                                                                                                                           
 104 See, e.g., Hazards to Coral Reefs, NAT’L OCEANIC & ATMOSPHERIC ADMIN., http://www.
coris.noaa.gov/about/hazards/ (last updated Jan. 30, 2014), archived at perma.cc/F46H-KQ7K; Phos-
phorus, FRIENDS OF THE EVERGLADES, http://www.everglades.org/phosphorus/ (last visited Nov. 11, 
2014), archived at perma.cc/GMU2-SKFT; Understanding Algal Blooms, ST. JOHNS RIVER WATER 
MGMT. DIST., http://floridaswater.com/algae/ (last updated June 3, 2014), archived at perma.cc/
4L7W-8LWN. 
 105 Agricultural Pollution Prevention, FLA. DEP’T OF ENVTL. PROT., http://www.dep.state.fl.us/
water/nonpoint/agsrc.htm (last updated Sept. 21, 2011), archived at perma.cc/U5FX-AGS8. 
 106 See id. 
 107 FLA. DEP’T OF AGRIC. & CONSUMER SERVS., FLORIDA’S AGRICULTURAL WATER POLICY: 
ENSURING RESOURCE AVAILABILITY 18 (2003).  
 108 Id. 
 109 See FLA. STAT. § 403.067(7) (2010). 
 110 See id. BMAP areas include the Northern Everglades and eighteen other areas that the FDEP 
has identified to date. See WATERSHED PLANNING & COORDINATION SECTION, FLA. DEP’T OF EN-
VTL. PROT., TMDL IMPLEMENTATION: BASIN MANAGEMENT ACTION PLANS (2014), available at 
http://www.dep.state.fl.us/water/watersheds/docs/bmap/bmap_activities.pdf, archived at http://perma.
cc/5GV7-EKYD (mapping the area covered by BMAPs). 
 111 See FLA. STAT. § 403.067(7). 
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BMP implementation.112 Cost sharing is available to help with implementa-
tion.113 
For all other agricultural sources, Florida has created a voluntary enroll-
ment program to provide incentives to farmers to implement water quality 
BMPs.114 Farmers who enroll in the program and properly implement the pre-
scribed BMPs receive a number of legal and monetary benefits.115 For exam-
ple, under Florida law, enrolled farmers are presumed to be complying with 
state water quality requirements, and under Florida’s Right to Farm Act, they 
are largely insulated from additional local regulation.116 In addition, conform-
ing farmers might be eligible for cost-share programs and may receive ad-
vantages in various kinds of permitting.117 Although few studies have tracked 
the effectiveness of Florida’s agricultural nonpoint source program in actually 
improving water quality, in 2010 (the last year for which such data are availa-
ble), the EPA’s removal of fifty-four previously impaired waterways from Flor-
ida’s list of waters not meeting their water quality standards—many of which 
had been impaired for nutrients—supports the inference that the program has 
worked.118 
b. Oregon 
Agriculture accounted for $5.4 billion in revenue in Oregon in 2012.119 
Oregon also has a strong outdoor recreational industry, however, worth about 
$2.5 billion in 2008.120 Much of this outdoor recreation is concentrated in and 
                                                                                                                           
 112 KATI W. MIGLIACCIO & BRIAN J. BOMAN, UNIV. OF FLA., TOTAL MAXIMUM DAILY LOADS 
AND AGRICULTURAL BMPS IN FLORIDA 3 (2013), available at http://edis.ifas.ufl.edu/pdffiles/AE/
AE38800.pdf, archived at perma.cc/AN9K-BWSF. 
 113 Agricultural Pollution Prevention, supra note 105. 
 114 Water Quality Credit Trading and the Pollutant Trading Policy Advisory Committee, FLA. 
DEP’T OF ENVTL. PROT., http://www.dep.state.fl.us/water/watersheds/ptpac.htm (last updated Sept. 
21, 2011), archived at http://perma.cc/B4M3-EMUD. 
 115 Id. 
 116 FLA. DEP’T OF AGRIC. & CONSUMER SERVS., BEST MANAGEMENT PRACTICES: TO YOUR 
ADVANTAGE (2010), available at https://www.freshfromflorida.com/content/download/7344/117602/
BmpArticle100608.pdf, archived at http://perma.cc/7ZYU-APXV. 
 117 Id. 
 118 Florida Previously 303(d)-Listed Waters Now Attaining All Applicable Water Quality Stand-
ards in 2010, U.S. ENVTL. PROT. AGENCY, http://iaspub.epa.gov/tmdl/attains_state.restoration_
detail?p_state=FL&p_restored_cycle=2010&p_state_name=Florida (last updated Nov. 11, 2014), 
archived at http://perma.cc/G9LY-72HH. 
 119 OR. DEP’T OF AGRIC., OREGON AGRICULTURE: FACTS AND FIGURES (2014), available at 
http://www.nass.usda.gov/Statistics_by_State/Oregon/Publications/facts_and_figures/facts_and_
figures.pdf, archived at perma.cc/P5F6-FKRU. 
 120 DEAN RUNYAN ASSOCS., FISHING, HUNTING, WILDLIFE VIEWING, AND SHELLFISHING IN 
OREGON: 2008 STATE AND COUNTY EXPENDITURE ESTIMATES 6 (2009), available at http://www.
dfw.state.or.us/agency/docs/Report_5_6_09--Final%20(2).pdf, archived at perma.cc/G9U4-9C6Z. 
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around Oregon’s many rivers and streams and on the iconic salmon and steel-
head that they contain.121 A 2009 study estimated that salmon in the Rogue 
River in southern Oregon generated annual economic values of $1.4 million 
associated with commercial fishing, $16 million associated with recreational 
fishing, and $1.5 billion associated with non-use values, such as the existence 
values of knowing the fish exist and the bequest values of wanting to ensure 
that salmon exist for future generations.122 
Salmon are a particularly strong driver of water quality concerns in Ore-
gon for other reasons as well. Salmon are economically, recreationally, cultur-
ally, and spiritually important to Oregon’s population, and further, Oregon’s 
multiple federally recognized Native American tribes have federally enforcea-
ble treaty rights to salmon fishing.123 Water quality requirements for salmon 
and other aquatic life have thus dictated many of Oregon’s water quality stand-
ards124 and hence contribute to many of Oregon’s TMDLs.125 In addition, 
many salmon species are now listed for protection under the federal Endan-
gered Species Act (ESA),126 which drives enforcement of salmon-related water 
quality requirements.127 In many parts of the state, the health of salmon runs 
                                                                                                                           
 121 See, e.g., OR. DEP’T OF FISH & WILDLIFE, 2014 OREGON SPORT FISHING REGULATION 2 
(2014), available at http://www.dfw.state.or.us/fish/docs/2014/Oregon_Sport_Fishing_Regs_v12-31-
13.pdf, archived at perma.cc/UM68-53JY. 
 122 See TED L. HELVOIGT & DIANE CHARLTON, ECONORTHWEST, THE ECONOMIC VALUE OF 
ROGUE RIVER SALMON 1, 18–22 (2009), available at https://www.americanrivers.org/assets/pdfs/
wild-and-scenic-rivers/the-economic-value-of-rogue.pdf, archived at http://perma.cc/5M73-DMWV. 
 123 United States v. Oregon, 718 F.2d 299, 303–05 (9th Cir. 1983); Sohappy v. Smith, 302 F. 
Supp. 899, 904–07 (D. Or. 1969). 
 124 OR. DEP’T OF ENVTL. QUALITY, OREGON NONPOINT SOURCE PLAN, supra note 7, at 4–7 
(noting that Oregon’s water quality standards generally protect the most sensitive use, and aquatic life 
are usually the most sensitive use). 
 125 Id. (noting that many water quality impairments in Oregon—and hence 303(d) listings—arise 
from violations of the aquatic life temperature standards and standards for fish consumption); see also 
JULIA CROWN ET AL., OR. DEP’T OF ENVTL. QUALITY, ROGUE RIVER BASIN TMDL, at i (2008), availa-
ble at http://www.deq.state.or.us/wq/tmdls/docs/roguebasin/Rogue/Chapter1andExecutiveSummary.pdf, 
archived at http://perma.cc/383K-XKFM (creating a TMDL to protect human health, salmon, and trout); 
EPA Approval of Water Quality Standards for the State of Oregon, U.S. ENVTL. PROT. AGENCY, 
http://yosemite.epa.gov/r10/water.nsf/Water+Quality+Standards/ORTempWQSRevisions (last updated 
Oct. 27, 2014), archived at http://perma.cc/VU96-KHD8 (describing some of Oregon’s salmon-related 
water quality standards). 
 126 Endangered Species Act of 1972 (ESA), 16 U.S.C. §§ 1531–1544 (2012); see also West Coast 
Salmon & Steelhead Listings, NAT’L OCEANIC & ATMOSPHERIC ADMIN. FISHERIES SERV., http://
www.westcoast.fisheries.noaa.gov/protected_species/salmon_steelhead/salmon_and_steelhead_
listings/salmon_and_steelhead_listings.html (last visited Nov. 11, 2014), archived at perma.cc/BYU2-
PBEN (providing an overview of the twenty-eight listed species of salmon and steelhead on the west 
coast of the United States, nineteen of which are found in Oregon). 
 127 OR. DEP’T OF ENVTL. QUALITY, OREGON NONPOINT SOURCE PLAN, supra note 7, at 4–7. 
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and local water quality is tied directly to agricultural,128 forestry,129 and ranch-
ing nonpoint source pollution.130 Salmon are also the focus of more general 
Oregon water quality improvement efforts, including the 1997 statewide Ore-
gon Plan for Salmon and Watersheds.131 
Oregon developed its nonpoint source management program in response 
to the 1987 amendments to the CWA, and the EPA first approved Oregon’s 
program in 1991.132 Oregon then expanded its program noticeably in 2000 in 
response to EPA guidance requiring state nonpoint source programs to address 
nine “key elements” to receive federal funding.133 The 2000 Nonpoint Source 
Control Program (the “Program”) focused extensively on the water quality 
needs of ESA-listed salmon and steelhead.134 Thus, although agriculture is cer-
tainly not the only threat to salmon-supporting water quality, Oregon’s non-
point source program clearly links agriculture to the endangered and continual-
ly threatened salmon and steelhead species.135 
The Program also tracks Oregon’s statewide land use planning catego-
ries.136 To date, there are forty-three different programs that address nonpoint 
source pollution based on type of land use.137 Similar to Florida, Oregon has 
federally-approved Nonpoint Source Management Plans pursuant to both the 
CWA and the Coastal Zone Management Act (“CZMA”), and it also uses non-
point source management as part of its TMDL program.138 
                                                                                                                           
 128 NAT’L OCEANIC & ATMOSPHERIC ADMIN. FISHERIES SERV., WATER QUALITY: HOW TOXIC 
RUNOFF AFFECTS PACIFIC SALMON & STEELHEAD 1 (2012), available at http://www.westcoast.
fisheries.noaa.gov/publications/habitat/fact_sheets/stormwater_fact_sheet.pdf, archived at perma.
cc/T4EU-S2NR. 
 129 Joshua Zaffos, Oregon Ignores Logging Road Runoff, to the Peril of Native Fish, HIGH 
COUNTRY NEWS (Colorado), July 27, 2012, at 1, available at http://www.hcn.org/issues/44.12/
oregon-ignores-logging-road-runoff-to-the-peril-of-native-fish, archived at perma.cc/4M4Z-L826. 
 130 See generally Or. Natural Desert Ass’n v. Dombeck, 172 F.3d 1092 (9th Cir. 1998) (discuss-
ing the issue of nonpoint source pollution from cattle in Oregon). 
 131 Oregon Plan for Salmon and Watersheds, OREGON.GOV, http://www.oregon.gov/OPSW/
pages/about_us.aspx#What_is_the_Oregon_Plan_for_Salmon_and_Watersheds (last visited Nov. 11, 
2014), archived at perma.cc/GJ4D-9TWJ. 
 132 OR. DEP’T OF ENVTL. QUALITY, OR. NONPOINT SOURCE PLAN, supra note 7, at 1-1. 
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 134 See, e.g., id. at 7-1.The Program noted that agriculture “accounts for [seventeen] percent of the 
water quality limited stream miles” in the Klamath Basin’s salmon and steelhead habitat; that eighty-
seven miles of water-quality-limited streams in the Columbia River Basin are adjacent to agriculture 
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4-20. 
 135 See supra notes 130–133 and accompany text. 
 136 Nonpoint Source Program Implementation, OREGON.GOV, http://www.deq.state.or.us/wq/
nonpoint/implementation.htm (last visited Nov. 11, 2014), archived at perma.cc/DN3J-7ED7. 
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 138 See id.; supra notes 100–113. 
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For agricultural nonpoint sources, the Oregon Department of Agricul-
ture’s (“ODA”) Water Quality Management Program (“WQMP”) is responsi-
ble for “developing and implementing agricultural pollution prevention and 
control programs to meet water quality standards, [TMDL] allocations, and to 
implement Groundwater Management Area . . . action plans affected by agri-
cultural lands.”139 Specifically, Oregon statutes require the ODA to develop 
and implement an agricultural water quality management plan whenever (1) a 
TMDL is established for a particular water body that agricultural sources af-
fect, (2) the state declares a groundwater management area, or (3) state or fed-
eral law otherwise requires.140 The ODA has established thirty-eight agricul-
tural water quality management areas and plans.141 
Under the ODA’s regulations, agricultural water quality management area 
plans are “plans that comprehensively outline measures that will be taken to 
prevent and control water pollution from agricultural activities and soil erosion 
on agricultural and rural lands located in a management area . . .”142 Although 
the ODA prefers to work through voluntary measures, “[e]nforceable mecha-
nisms [are] available to address water pollution problems where voluntary 
compliance is not achieved.”143 
Most of the rules governing each agricultural water quality management 
area include at least some enforceable requirements, generally related to main-
taining riparian zone buffer areas.144 In some management plans, however, the 
requirements for agricultural nonpoint sources are more extensive—although 
they are often phrased in generalized terms (“minimize” sediment or nutrient) 
and affected farmers have significant freedom to design their own methods of 
compliance, making enforcement and assessment of compliance more diffi-
                                                                                                                           
 139 See Nonpoint Source Program Implementation, supra note 136. 
 140 OR. REV. STAT. § 568.909 (2013). 
 141 Agriculture Water Quality Management Areas, OR. DEP’T OF AGRIC., http://geo.maps.
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visited Nov. 11, 2014), archived at perma.cc/8N7Z-5W68. 
 142 OR. ADMIN. R. 603-090-0000(3) (2014). 
 143 Id. at 603-090-0000(5). As ODA itself reported in its 2012 Agricultural Water Quality Report, it 
does exercise this enforcement authority (albeit mostly in response to complaints), although rarely at the 
“formal” enforcement levels of Notices of Noncompliance and civil penalties—instead, most of its en-
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http://www.oregon.gov/ODA/shared/Documents/Publications/NaturalResources/ORAgWaterQuality
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stepping up its enforcement efforts, especially along waterways with the worst water quality problems. 
Scott Learn, Oregon Farm Pollution Act Goes Under the Spotlight, OREGONIAN (Oct. 16, 2012, 11:41 
AM), http://www.oregonlive.com/environment/index.ssf/2012/10/oregons_landmark_farm_pollutio.
html, archived at http://perma.cc/UP73-R5CA. 
 144 See, e.g., OR. ADMIN R. 603-090-0540(1)(a)(B), (7)(a). 
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cult.145 In the Coos and Coquille Agricultural Management Area,146 for exam-
ple, the following requirements apply: 
 (2) Sediment Management 
  (a) Effective three years after rule adoption, soil erosion associ-
ated with agricultural cultivation shall not deliver sediment suf-
ficient to violate water quality standards. 
 (3) Nutrient Management 
  (a) Effective three years after rule adoption, application and 
storage of manure, commercial fertilizer, and other added nutri-
ent inputs to agricultural lands will be done in a manner that 
minimizes the introduction of nutrients into waterways. 
 (4) Pesticide Management 
  (a) Effective three years after rule adoption, in cranberry pro-
duction, water storage systems that intercept agricultural drain-
age containing pesticides and that reapply this water will be de-
signed to minimize percolation of drainage waters to groundwa-
ter or overflow of the impoundment to surface waters. 
 (5) Riparian Management 
  (a) Effective three years after rule adoption, management activ-
ities in the riparian area will be conducted in a manner that al-
lows the establishment, growth, and maintenance of riparian 
vegetation consistent with vegetative site capability so as to 
provide some combination of filtering capacity, sediment trap-
ping, stream bank stability, and shade.147 
Similarly, the Umatilla management plan148 contains several sets of require-
ments, including: 
 (5) Livestock Management 
  (a) Pastures and rangeland must be managed to prevent sediment, 
nutrient and bacterial contributions to waters of the state. Ade-
quate vegetative buffers or filter strips must be installed and main-
tained, and vegetative cover must be maintained or restored after 
                                                                                                                           
 145 See, e.g., id. at 603-095-1520(1). 
 146 Id. (noting that the area is “[c]omprised of the Coos and Coquille drainages, the Tenmile 
drainage, the Twomile drainage, and Fourmile drainage (including the headwaters of the South Fork 
Fourmile Creek), and those lands within Coos County that lie north of the county line west of its junc-
tion with the Bethel Mountain Road”). 
 147 Id. at 603-095-1540(2)–(5). 
 148 OR. ADMIN. R. 603-095-0320(1) (2014) (“The Umatilla Agricultural Water Quality Manage-
ment Area includes all land that drains into the Umatilla River and all land in Oregon that drains di-
rectly to the Columbia River between the Umatilla River and the Walla Walla River.”). 
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use as needed to control contaminated runoff or weed infestations. 
Where appropriate, waste management systems must be installed 
to collect, store and utilize animal wastes. 
  (b) Barnyards, feedlots, drylots, confinement and non-pasture ar-
eas, and other livestock facilities located near waters of the state 
must employ an adequate runoff control system, or an equally ef-
fective pollution control practice. Where necessary to prevent 
waste delivery, waste management systems must be installed to 
collect, store and utilize animal wastes. 
  (c) Grazing must be done in a manner that does not degrade wa-
ters of the state or negatively impact the stability of streambanks. 
Grazing management systems must be applied that allow for re-
covery of plants and leaves adequate vegetative cover to ensure 
streambank stability, reduce sediments. 
. . . . 
 (7) Nutrient and Farm Chemical Management 
  (a) Crop nutrient applications, including manure, sludge and 
commercial fertilizers, must be done at a time and in a manner 
that does not pollute waters of the state. 
  (b) Nutrients and farm chemicals must be stored in a location and 
condition that makes them unlikely to be carried into the waters 
of the state by any means.149 
In general, the ODA has become progressively stricter about the mandato-
ry nature of these management plans, imposing more specific requirements on 
agricultural sources in later-established areas than in the earlier-established 
areas.150 This increasing specificity is probably a response to both increasing 
pressures from environmental groups and an increasing recognition on behalf 
of the ODA that specific requirements make both compliance and enforcement 
easier.151 
c. Wisconsin 
Wisconsin agricultural products sent to market in 2012 were valued at 
over $12 billion, much of which came from livestock, dairy (Wisconsin milk 
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 150 See Learn, supra note 143. 
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22 Environmental Affairs [Vol. 42:1 
alone was worth $5.23 billion in 2012), and poultry.152 Wisconsin, however, 
also has a significant commitment to outdoor recreation, and the state’s De-
partment of Natural Resources produces extensive five-year State Comprehen-
sive Outdoor Recreation Plans153 in order to qualify for funding under the Fed-
eral Land and Water Conservation Fund Act of 1965.154 The latest of these re-
ports emphasizes that eighty-seven percent of Wisconsin residents enjoy some 
form of outdoor recreation and that sizeable percentages of the Wisconsin pop-
ulation participate in activities that directly depend on Wisconsin’s freshwater 
resources.155 The Outdoor Recreation Plan concludes that “[w]ater-based out-
door activities are among the most popular recreation activities in Wiscon-
sin.”156 
The Wisconsin Department of Natural Resources has emphasized that 
“[w]ater resources are the foundation for Wisconsin’s economy, environment 
and quality of life.”157 It has also explicitly connected agricultural nonpoint 
source pollution to impacts on public recreation, noting that these impacts in-
clude “[a]lgae blooms, lower oxygen levels, and larger plants [that] hurt the 
life that lives in our water. It also harms water habitats, ruins the natural beau-
ty, and can prevent us from using our lakes, streams and rivers for recrea-
tion.”158 Undergirding the public interest in water recreation, Wisconsin also 
                                                                                                                           
 152 NAT’L AGRIC. STATISTICS SERV., U.S. DEP’T OF AGRIC., 2013 WISCONSIN AGRICULTURAL 
STATISTICS 1 (2013), available at http://www.nass.usda.gov/Statistics_by_State/Wisconsin/
Publications/Annual_Statistical_Bulletin/bulletin2013_web.pdf, archived at perma.cc/CL9-STDL. 
 153 See, e.g., JEFFREY PREY ET AL., WIS. DEP’T OF NATURAL RES., THE 2011–2016 WISCONSIN 
STATEWIDE COMPREHENSIVE OUTDOOR RECREATION PLAN, at vii–viii, available at http://dnr.wi.
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 154 Land and Water Conservation Fund Act of 1965 (LWCFA), 16 U.S.C. § 460l-8(d) (2012). The 
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 155 PREY ET AL., supra note 153, at 2-6. 
 156 Id. 
 157 Water Topics, WIS. DEP’T OF NATURAL RES., http://dnr.wi.gov/topic/water.html (last updated 
July 19, 2013), archived at http://perma.cc/M5FW-7HZ5. 
 158 Environmental Impacts of Agricultural Runoff, WIS. DEP’T OF NATURAL RES., http://dnr.
wi.gov/topic/Nonpoint/AgEnviromentalImpact.html (last updated Nov. 11, 2014), archived at http://
perma.cc/L5L5-Z66R. 
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has a strong public trust doctrine that gives the public extensive legal rights in 
these resources.159 
Thus, Wisconsin’s move to regulate agricultural nonpoint source pollution 
derives from the strong countervailing public interest in recreation and other 
public uses of waterways that could become contaminated by agriculture and 
other nonpoint sources.160 In October 2000, after years of relying on voluntary 
nonpoint source control measures, the Wisconsin Department of Natural Re-
sources implemented a mandatory nonpoint source control program.161 The 
program is designed to ensure that all Wisconsin waters meet water quality 
standards.162 
Under the agriculture provisions of this mandatory program, Wisconsin 
imposes different pollution control measures on different types of farms.163 For 
example, farmers growing agricultural crops must prevent topsoil loss and 
must rely on a nutrient management plan to limit nutrient overloading of the 
soils, with a goal of reducing nutrient pollution reaching the waterway.164 The 
nutrient management plan requirement was phased in over six years.165 Im-
plementation, however, has been slower than this schedule suggests.166 Alt-
hough progress has been steady, by 2012 only twenty-two percent of Wiscon-
sin’s nine million acres of crops were covered by nutrient management 
plans.167 
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 160 See id. 
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 164 See id. 
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2003; croplands located near high priority waters—CWA impaired waters, outstanding natural re-
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 166 See Jane Fyksen, Nutrient Management Planning: Continued Progress in State, AGRI-VIEW 
(Dec. 13, 2012, 11:00 AM), http://www.agriview.com/news/crop/nutrient-management-planning-
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Nutrient management plans must be prepared by an agronomist or state-
trained farmer and must meet a series of technical requirements, including soil 
nutrient tests.168 Under Wisconsin’s rules, farmers who raise, feed, or house 
livestock must: (1) prevent direct runoff from feedlots or stored manure into 
state waters; (2) limit stock access to state waters and reinforce stream banks 
with sod; and (3) follow a nutrient management plan for manure application.169 
The nutrient management plan is subject to the same requirements as those for 
crop farmers.170 Moreover, if the farmer is located in a state Water Quality 
Management Area,171 the farmer must not stack manure in unconfined piles 
and must divert clean water away from feedlots, manure storage areas, and 
barnyards.172 
Wisconsin offers cost sharing to farmers to ease compliance with the new 
requirements.173 Indeed, “[i]n most cases, farmers cannot be required to change 
an existing cropland practice or livestock facility on a farm to meet the new 
standards, unless they are offered cost sharing. Farmers are eligible for at least 
[seventy percent] cost sharing—more if there is an economic hardship.”174 
Farmers are also eligible for cost sharing if they voluntarily install other con-
servation measures to improve water quality or conserve wildlife.175 Farmers 
who do not come into compliance with the nonpoint source requirements, 
however, lose their state Farmland Preservation Tax Credit.176 
2. Summary: States and Nonpoint Source Regulation 
As Florida, Oregon, and Wisconsin demonstrate, states that have chosen 
to actually regulate nonpoint sources—especially agricultural nonpoint 
sources—generally do so in response to specific economic, cultural, or public 
interests that can counteract the strong political drive in the United States to 
protect agriculture.177 The 2012 Environmental Defense Fund study strongly 
suggests that in the nineteen states with mandatory nonpoint source require-
ments, these programs are always tied to the aforementioned kinds of counter-
vailing interests—including contamination of drinking water sources.178 
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Thus, state identification of important water quality problems caused by 
nonpoint sources appears to be a key driver of nonpoint source pollution regu-
lation.179 In many states, the CWA’s TMDL process can help identify nonpoint 
source problems.180 In others, such as Oregon, the ESA can also underscore 
certain kinds of water quality problems.181 Finally, all of the more obvious wa-
ter quality problems associated with nutrient pollution—visible algae growth, 
eutrophication, and hypoxia (with dead organisms)—can make clear to states 
like Florida and Wisconsin that agricultural nonpoint source pollution has be-
come a problem. 
These observations may be instructive for other nations beginning to deal 
with nonpoint source, or diffuse source, pollution, like Australia. It is however, 
always tricky to transport regulatory insights from one country directly into 
another.182 To demonstrate these potential difficulties, Part II of this Article 
examines some key legal and cultural differences between the United States 
and Australia.183 
II. DISTINCTIVE FEATURES OF THE U.S. SYSTEM COMPARED TO  
VICTORIA’S AND QUEENSLAND’S LAWS AND CULTURE 
Although the United States and Australia are roughly the same size and 
share similar settlement histories, there are important legal and cultural differ-
ences between the two countries that can affect the enactment and implementa-
tion of American-type water quality regulations in Australia.184 One obvious 
difference is population.185 In July 2014, the U.S. Census Bureau estimated 
that the U.S. population was over 318.5 million people, making the United 
States the third most populated country, after China and India.186 In contrast, in 
July 2014, the Australia Bureau of Statistics estimated that Australia had 
slightly over 23.5 million people—more than an order of magnitude smaller 
than the United States.187 Although the populations of neither country are 
evenly distributed, it is nevertheless fair to expect that people in the United 
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States place a more obvious strain on their water resources than people in Aus-
tralia.188 As one example particularly relevant to the Clean Water Act (CWA), 
Australians have never experienced the phenomenon of industrial rivers so 
polluted that they could catch on fire, a recurring event in late-19th- and early-
20th-century America.189 
Other differences between the two countries are also important to a com-
parison of their laws regulating water quality. This Part surveys six of the most 
important such differences and provides examples of how key legal features 
have been important to nonpoint source regulation in the United States.190 
A. Overlapping Jurisdiction Between the Federal and State Governments 
The Commonwealth of Australia is a federal constitutional monarchy un-
der a parliamentary democracy.191 Its Constitution provides for the Common-
wealth Government’s legislative powers and describes thirty-nine heads of 
power under which the Parliament has the power to make laws.192 Powers not 
included in these provisions or in the residual powers granted to the Com-
monwealth in Section 51 of the Australian Constitution remain with the 
states.193 Analogous to the United States’s system of “cooperative federal-
ism,”194 the states may enact legislation respecting subjects covered in Section 
51, but the legislation will be ineffective if inconsistent with or in a field “cov-
ered by” Commonwealth legislation.195 
Environmental legislation is not covered in Section 51.196 As a result, the 
national government (the Commonwealth) plays only a minor role in water 
quality regulation, except where serious interstate or trans-boundary problems 
arise, as in the Murray-Darling Basin.197 The Commonwealth generally uses its 
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powers granted in the Environment Protection and Biodiversity Conservation 
Act 1999 (“EPBC” Act) when actions are likely to have impacts in one or 
more of nine areas considered to be areas of national environmental signifi-
cance.198 Thus, if the political will to address a particular water quality prob-
lem does not exist within the state government, there is unlikely to be an exter-
nal governmental impetus to address it.199 
In contrast, in the United States, the states and the federal government 
overlap far more in regulatory authority, and particularly where environmental 
matters are concerned, allowing multiple levels of government to address the 
same problems.200 For example, although U.S. federal law displaces state law 
when Congress commands or when the two directly conflict,201 the interaction 
of state and federal power allows for arrangements such as the CWA’s “coop-
erative federalism.”202 States must always be mindful of Environmental Pro-
tection Agency (EPA) approval points,203 such as for water quality standards 
and total maximum daily loads (“TMDLs”),204 and of the EPA’s authority to 
take over a state permitting process205 or to “overfile” a state enforcement ac-
tion.206 Conversely, the EPA is often content to leave enforcement of minor or 
routine violations of the CWA to the states, thus sharing the budgetary burden 
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of enforcement.207 Although there are complex and potentially expensive situa-
tions that both levels of government actively avoid—for example, the Missis-
sippi River Basin and its impact on the Gulf of Mexico208—the two levels of 
government have also come together to try to address certain major water qual-
ity problems for which there has been strong public interest.209 
The Chesapeake Bay is an apt example in the United States of how over-
lapping federal and state authority under the CWA has induced states to 
strengthen their management and regulation of nonpoint sources.210 The EPA 
threatened to develop a federal TMDL for the Chesapeake Bay, prompting 
states around the Bay to step up their cooperative efforts to reduce nitrogen, 
phosphorus, and sediment loads into the Bay.211 After twenty-five years of try-
ing, the states had clearly failed to make sufficient progress toward water qual-
ity improvements.212 In response, on December 29, 2010, the EPA promulgated 
the Chesapeake Bay TMDL, covering the 64,000-square-mile watershed and 
affecting Delaware, Maryland, New York, Pennsylvania, Virginia, West Virgin-
ia, and the District of Columbia.213  
Almost twenty-five percent of the land in the Chesapeake Bay watershed 
is used for agriculture, and “agriculture is also the single largest source of nu-
trient and sediment pollution entering the Bay.”214 To meet their obligations 
under the TMDL, it was imperative that the Chesapeake Bay states strengthen 
their agricultural nonpoint source programs.215 Virginia, for example, adopted 
a Chesapeake Bay and Virginia Waters Cleanup Plan in 2006, and in 2013, the 
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state began incorporating it into Virginia’s general nonpoint source manage-
ment plan.216 The state released a new draft Nonpoint Source Management 
Plan in late June 2014, which included its projected reductions to comply with 
the Chesapeake Bay TMDL.217 Another pertinent example is Maryland, which 
proudly announced in June 2014 that it met the 2012–2013 pollutant reduction 
milestones under the Chesapeake Bay TMDL.218 To meet these goals, the state 
implemented several new measures to limit agricultural pollution, including: 
(1) revised nutrient management regulations that became effective in October 
2012; (2) finalized implementation of the state’s new Fertilizer Act; (3) more 
extensive use of cover crops; (4) improved re-distribution of excess fertilizer; 
(5) increased use of forest and streamside buffers; (6) and improvements to the 
Phosphorus Management Tool.219 
It is far too early to tell whether the Chesapeake Bay TMDL will ulti-
mately be successful, in terms of either continued state implementation for the 
time period necessary or actual water quality improvements in the Bay. Never-
theless, the Chesapeake Bay TMDL experience demonstrates that overlapping 
federal and state water quality authority can prompt or induce new state laws 
and management policies to address nonpoint source pollution—an option that 
largely does not exist in Australia.220 
B. Source-Based, Rather Than Water Quality-Based  
Regulation and Enforcement 
One of the most important aspects of water quality regulation in the Unit-
ed States is that Congress consciously rejected a water quality-based regulato-
ry scheme in the CWA in favor of a source-based regulatory scheme.221 Con-
gress did so after several decades of frustration with water quality-based re-
gimes focused on ambient water quality targets, and it explicitly noted that en-
forcement under such regimes is nearly impossible because of the difficulties 
of linking a particular source to a particular water quality problem.222 Although 
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the CWA retains goals for ambient water quality,223 its regulatory focus, as 
noted, is to impose discharge requirements on particular polluters.224 Similarly, 
when U.S. states have adopted enforceable regulatory programs for nonpoint 
sources, they have tended to take the same approach, requiring particular 
sources to implement one or more specific best management practices 
(“BMPs”) and basing enforcement on the source’s implementation of those 
practices.225 
In contrast, the Australian states of Victoria and Queensland have taken 
two distinct approaches to water quality regulation.226 Victoria currently re-
mains fixated on ambient water quality and pollution reduction targets,227 and 
suffers from all of the enforcement frustrations that drove the U.S. Congress to 
reject this approach.228 The state’s water quality programs would benefit tre-
mendously from a similar incorporation of source-focused requirements.229 
Queensland, in contrast, has adopted a hybrid approach in its initial steps to 
protect the Great Barrier Reef from diffuse water pollution.230 Whereas 
Queensland legislation still sets targets for ambient water quality, the Queens-
land Department of Environment and Resource Management has taken the first 
steps in imposing enforceable requirements on individual sources of pollu-
tion.231 The Great Barrier Reef protection legislation is part of Queensland’s 
Chemical Usage Act 1988 and Environmental Protection Act 1994.232 For all 
of the same reasons that source-based regulatory approaches worked in the 
United States, adopting a source-based approach in Queensland is likely to be 
more successful.233 
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C. A Mechanism for Linking Point Sources to Nonpoint Sources to Meet  
Overall Water Quality Goals 
The CWA’s TMDL mechanism links point sources and nonpoint sources 
for water bodies where the water quality is impaired.234 Each TMDL thus cre-
ates incentives for point sources to encourage their state legislatures and water 
quality agencies to more actively and effectively address nonpoint source pol-
lution and to work with nonpoint sources to reduce their contributions to water 
quality impairments.235 In addition, the TMDL process has forced many states 
to acknowledge that for many water bodies, water quality impairments arise 
either exclusively or primarily through nonpoint source pollution.236 This 
recognition provides another incentive for states to strengthen their nonpoint 
source management programs.237  
The TMDL requirement has also provided incentives for more creative 
water quality improvement mechanisms.238 For example, in watersheds with 
TMDLs for nutrients or sediments, the EPA allows water quality trading 
among all sources.239 The potential advantages of water quality trading for ag-
ricultural nonpoint sources is becoming widely recognized, and the U.S. De-
partment of Agriculture has recently decided to promote it to farmers.240 In 
addition, nutrient trading is being pursued in the Chesapeake Bay region—
primarily in Virginia and Pennsylvania—to encourage nonpoint sources to re-
duce nutrient pollution.241 Integrated watershed water management approach-
es, like those adopted by the state of Texas, are also emerging.242 
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D. Environmental Citizen Suits 
Environmental citizen suits are an important enforcement mechanism that 
can supplement or even drive water quality improvement efforts by states and 
the federal government.243 Empirical evidence indicates that citizen suits have 
always been a significant component of environmental enforcement in the 
United States, and they can “even out” enforcement in years when, for political 
or budgetary reasons, federal and state enforcement wane.244  
Citizen suits have repeatedly required the enforcement of statutory pro-
tections.245 For example, coordinated citizen suits against the EPA in multiple 
states by various environmental organizations are widely credited with com-
pelling the EPA and the states to implement the CWA’s TMDL requirement.246 
In addition, citizen suits helped to drive the reclassification of channeled 
stormwater as point source pollution, prompting the 1987 Stormwater 
Amendments to the CWA.247 They have also tested the limits of federal and 
state responsibilities in other ways regarding nonpoint source pollution under 
federal law.248 
Australian law has not embraced the concept of the citizen suit as broadly 
as American law has, and more generally, litigation as an enforcement tool is 
nowhere near as popular in Australia as it is in the United States.249 As a result, 
Victoria and Queensland—and Australia generally—lack the tripartite en-
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forcement pressures of federal, state, and citizen awareness and enforcement 
that drive U.S. environmental law, leaving environmental enforcement—and 
the pursuit of nonpoint source regulation—almost entirely to the political will 
and the economic and institutional capabilities of the relevant state agencies.250 
E. Countervailing Interests in Water Quality That Are Economically and 
Politically Important and More Water Quality Conflicts 
The American states that have adopted mandatory or even relatively 
strong nonpoint source management programs have always done so with the 
impetus of important economic, social, legal, and political pressures in favor of 
improved water quality.251 Such pressures have played a particularly prominent 
role in passing legislation through which the state imposed enforceable re-
quirements on agriculture, an industry that has a particularly strong national 
political lobby.252 
In Florida for example, the state’s numerous springs—and the manatees 
and alligators that they shelter—are a vital part of the state’s tourism industry 
and its state identity, but the springs are also extremely sensitive to nutrient 
pollution.253 Similarly, the Everglades (which further benefit from federal sig-
nificance because they are part of a national park) and the coral reefs of the 
Florida Keys (part of a federally-established National Marine Sanctuary) are 
sensitive to phosphorus and nitrogen pollution, respectively.254 Contamination 
                                                                                                                           
 250 See id. 
 251 CRAIG , supra note 26, at 284–91. 
 252 See, e.g., Marc-William Palen, How the Farm Lobby Distorts U.S. Foreign Policy, FOREIGN 
POLICY IN FOCUS (Jan. 7, 2011), http://fpif.org/how_the_farm_lobby_distorts_us_foreign_policy/, 
archived at http://perma.cc/4TZ6-P7VY (“Over the past century, the Farm Lobby’s influence on the 
U.S. government has increased alongside the consolidation and growth of U.S. agribusinesses, the 
principle recipients of federal farm subsidies.”); Brian M. Riedl, Agriculture Lobby Wins Big in New 
Farm Bill, HERITAGE FOUND. (Apr. 9, 2002), http://www.heritage.org/research/reports/2002/
04/agriculture-lobby-wins-big-in-new-farm-bill, archived at http://perma.cc/5CJX-AFKD (discussing 
the farm lobby’s efforts with regard to federal legislation). 
 253 Will Florida Save Its Springs or Let Them Die?, ORLANDO SENTINEL (July 8, 2012), http://
articles.orlandosentinel.com/2012-07-08/opinion/os-ed-vanishing-florida-springs-070812-20120706_
1_wekiwa-springs-nutrient-pollution-environmental-groups, archived at http://perma.cc/6TQK-TJQS 
(noting not only the nutrient threat to Florida springs but also the fact that “[a] state-commissioned 
study in 2004 estimated that recreation and tourism associated with Silver Springs added $61 million a 
year to the economy and supported more than 1,000 jobs”). 
 254 Large Study Shows Pollution Impact on Coral Reefs—and Offers Solution, News & Research 
Communications, OR. STATE UNIV. (Nov. 26, 2013), http://oregonstate.edu/ua/ncs/archives/2013/
nov/large-study-shows-pollution-impact-coral-reefs-and-offers-solution, archived at http://perma.
cc/76M5-3QC2; Phosphorus Water Quality Standards for the Florida Everglades Factsheet, U.S. 
ENVTL. PROT. AGENCY, http://water.epa.gov/lawsregs/rulesregs/floridaeverglades_factsheet.cfm (last 
updated Mar. 6, 2012), archived at http://perma.cc/KJN3-5X2L. 
34 Environmental Affairs [Vol. 42:1 
of Florida’s coastal waters also interferes with ocean-based tourism, which was 
worth $63 billion to Florida in 2005.255 
In Oregon, salmon are a politically and economically important resource 
that also benefit from federal legal protections as a result of the resident Native 
American tribes’ treaty and water rights and the Endangered Species Act 
(ESA).256 In addition, water-based tourism is important to Oregon’s economy 
generally.257 Similar recreation concerns also help drive water quality im-
provements in Wisconsin.258 
The United States is far more densely populated than most of Australia, 
and as such, conflicts over water use are more likely to arise in the United 
States.259 These conflicts help to create political and economic pressure to im-
prove water quality. For example, negative impacts on drinking water quality 
have been important drivers for more stringent water quality protection all over 
the United States.260 In particular, contamination of drinking water by nitrates 
and the resulting risks of “blue baby syndrome” have been an important water 
quality issue in several states, leading to nitrate standards becoming an en-
forceable part of the federal Safe Drinking Water Act (SDWA).261 
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Victoria and Queensland have experienced fewer of these water con-
flicts.262 Notably however, in the places where conflicts have arisen—such as 
in Melbourne’s Port Phillip Bay,263 Victoria’s Gippsland Lakes,264 the Murray-
Darling Basin,265 and the Great Barrier Reef266—the conflicts appear to pro-
duce the same result as in the United States.267 Specifically, when such con-
flicts occur in Australia, there is a greater impetus for improvements through 
limit setting—such as caps on water extraction and salt discharges in the case 
of the Murray Darling Basin and nutrient load reduction targets at the Great 
Barrier Reef and the Gippsland Lakes—and political discussions about regula-
tion begin to pick up steam.268 
F. Forty Years of Regulatory Effort 
An important aspect of the American experience with water quality regu-
lation is that it has developed progressively, but slowly, over time.269 Com-
mon-law conflicts over water quality date back to at least the end of the nine-
teenth century.270 In 1899, Congress enacted the Refuse Act provisions of the 
Rivers and Harbors Act, and in 1948, it enacted the first version of the Federal 
Water Pollution Control Act.271 The contemporary CWA has been in existence 
for over forty years, and yet there are still both known and emerging water 
quality problems in the United States that require effective resolution.272 Al-
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though there is little doubt that overall national water quality has improved, 
there is also no doubt that much remains to be done.273 
Two other notable aspects of the U.S. experience include the seizing of 
fortuitous political moments to push through legal mechanisms that force wa-
ter quality improvements and the lasting strength of those legal mechanisms 
even where political will later falters. The CWA, for example, was enacted 
with bipartisan support for environmental regulation in the 1970s that was 
strong enough that Congress was able to override then President Richard Nix-
on’s veto.274 Although that bipartisan support has since evaporated, there has 
never been sufficient political support for Congress to repeal the CWA.275 
Australian states, in contrast, are at the nascent stages of implementing 
regulatory water quality protections.276 Time and budgetary constraints make it 
unrealistic to expect that they will tackle all water quality issues all at once.277 
Instead, they are likely to build water quality regulation progressively in re-
sponse to new conflicts and problems, increasing public demand, and political 
opportunities in an analogous way to the U.S. experience over the past centu-
ry.278  
In particular, in Australia—as in the United States—both human needs 
and agricultural interests almost always trump environmental needs.279 The 
short-term distinction between human, agricultural, and environmental needs, 
however, becomes illusory in the long run, underscoring the need for regula-
tion and accountability.280 Moreover, although the political forces of the agri-
culture lobby in Australia are less influential than those in the United States, 
the lobby nonetheless mounts the same kind of resistance as the U.S. agricul-
ture lobby to any attempt to regulate agricultural water pollution.281 
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III. REGULATING NONPOINT SOURCE POLLUTION IN VICTORIA 
A. The Drive Toward Water Quality Regulation and the Regulatory 
Structure in the State of Victoria 
The state of Victoria, inhabited by 5.7 million people, is located on the 
southeastern tip of the Australian continent and has significant water ameni-
ties.282 These include the Yarra River, which flows through Melbourne and 
empties into Port Phillip Bay; the Gippsland Lakes in the eastern part of the 
state, which form the largest series of inland waterways in Australia; and the 
Murray River in the northern part of the state, which flows for over 1500 miles 
and constitutes most of the border between Victoria and New South Wales.283 
Many important water bodies in Victoria are starting to experience signif-
icant water quality problems as a result of nonpoint source pollution—in par-
ticular, pollution from Victoria’s extensive livestock (dairy in particular, and 
also beef and sheep) farms.284 Victoria also has periodic water quality issues in 
hotspots such as the Gippsland Lakes, Corner Inlet, Melbourne’s Port Phillip 
and Western Port Bays, and Lake Corangamite.285 Further, many coastal and 
inland rivers have regularly failed to meet water quality guidelines since at 
least 1998, and groundwater nitrate pollution is also emerging in some areas as 
a result of surface eutrophication problems.286 Although a number of agricul-
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tural industries contribute to the problem, fertilized and grazed pastures, annu-
al crops, and gully and/or stream bank erosion from grazing livestock are the 
most common causes.287 
Nevertheless, despite the emergence of water quality problems in Victo-
ria, there have been insufficient political impetuses to act.288 Visual problems 
occur only periodically, the dominant sources of pollution are diffuse, and 
dramatic events such as rivers catching on fire have not occurred.289 Although 
the Gippsland Lakes and Melbourne’s Bays have had periodic restrictions on 
swimming, the restrictions have not been dramatic enough to incite regulatory 
efforts.290 
A number of entities have authority over water systems in Victoria.291 The 
state government continues to maintain primary responsibility for its own wa-
ter quality, and much of that responsibility rests in the Environmental Protec-
tion Authority Victoria (“EPAV”).292 The state, however, has delegated consid-
erable power to local Catchment Management Authorities that manage flood-
plains, waterways, drainage, and environmental water reserves under the su-
pervising authority of the Victoria Department of Environment and Primary 
Industries.293 Finally, various water authorities—such as Melbourne Water—
exercise considerable authority over drinking water supplies and sewage 
treatment.294 Overall, the current regulatory system has been described as 
largely ineffective in advancing sustainable water management, with the nota-
ble partial exception of the Murray-Darling Basin, where water scarcity and 
                                                                                                                           
 287 Graeme Doole et al., Cost-Effective Strategies to Mitigate Multiple Pollutants in An Agricul-
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458 (2013); Roberts et al., Agricultural Land Management Strategies, supra note 285, at 15. 
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salinity issues have been addressed295 and the national Commonwealth Gov-
ernment provided strong leadership and involvement.296 
There is no single act or government agency with the authority or respon-
sibility to address diffuse-source pollution in Victoria, or indeed in any state of 
Australia.297 Relevant Victorian Acts are the Environmental Protection Act 
1970,298 the Water Act 1989,299 and the Catchment and Land Protection 
(“CALP”) Act 1994.300 In addition to the lack of sustained water quality prob-
lems and less litigious culture in Australia than in the United States, the lack of 
clarity in current regulations is a major barrier to addressing water quality in 
Victoria.301 
1. The Victoria Environment Protection Act 1970 and SEPPs 
 The Victoria’s Environment Protection Act 1970 created the EPAV, the 
Environment Protection Council, and the Environment Protection Appeals 
Board.302 Under the Environment Protection Act 1970, the EPAV can identify 
environmental objectives, restrict or prohibit environmentally damaging activi-
ties, and devise programs to attain and maintain environmental objectives.303 
The Act allows the EPAV—through orders of the Governor in Council—to 
establish state environmental policies, to classify or set aside areas in special 
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need of protection, and to promulgate rules to effectuate those protections. 304 
Thus, the EPAV has broad authority to identify environmental objectives, to 
forcibly restrict or prohibit environmentally damaging activities, and to con-
struct programs to attain and maintain environmental objectives.305 
In addition, the Environment Protection Act 1970 made it illegal to dis-
charge, emit, or deposit wastes into the environment without a license or per-
mit.306 The Act does not define “discharge,” “emit,” or “deposit,” but these 
terms are arguably broad enough to include at least some diffuse sources of 
pollution, especially if the pollution is connected to a point source.307 
As the licensing authority, the EPAV can deny licenses for public health 
or other reasons, and it has broad authority to impose “conditions[,] limita-
tions[,] and restrictions as it thinks fit.”308 Licenses must also be consistent 
with existing environmental policies.309 The license can require the licensee to 
monitor discharges, emissions, or deposits at the licensee’s expense and to 
provide monitoring reports to the EPAV.310 Discharging, emitting, or deposit-
ing wastes into the environment without a license, or violating the terms of a 
license, are punishable offenses.311 
With respect to waters, the Environment Protection Act 1970 declares that 
any discharge of waste must be in accordance with state environmental poli-
cies and must comply with any standards prescribed in the Act.312 Section 39 
                                                                                                                           
 304 Id. ss 16–17. 
 Environmental policies issued under this authority shall establish the basis for main-
taining environmental quality sufficient to protect existing and anticipated beneficial 
uses in the area affected by the Order and in particular shall include in terms sufficient-
ly clear to give an adequate basis for planning and licensing functions— 
 (a) the boundaries of any area affected; 
 (b) identification of the beneficial uses to be protected; 
 (c) selection of the environmental indicators to be employed to measure and define 
the environmental quality; 
 (d) a statement of the environmental quality objectives (where practicable); and 
 (e) the programme (if any) by which the stated environmental quality objectives are 
to be attained and maintained.  
Id. s 18. 
 305 See id. ss 16–18. 
 306 Id. s 20. Wastes are defined as “any matter prescribed to be waste and any matter, whether 
liquid, solid, gaseous, or radioactive, which is discharged, emitted, or deposited in the environment in 
such volume, constituency or manner as to cause an alteration of the environment.” Id. s 4. 
 307 See id. ss 1–58 (showing that the Act does not define these terms). 
 308 Environment Protection Act 1970 (Vic) s 20(5)(b), 20(6). 
 309 Id. s 20(9) (Austl.). 
 310 Id. s 21. 
 311 Id. s 27. 
 312 Id. s 38. 
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of the Act also makes it illegal for any person to pollute or “cause or permit” 
any waters to become polluted.313 
Consistent with Victoria’s overall focus on ambient water quality, Section 
39 requires an actual or reasonably expected effect on water quality before a 
person has “polluted” in violation of the law.314 The Act’s definition of “pollu-
tion” underscores this “environmental effect” limitation.315 Nevertheless, Sec-
tion 39 does indicate that the Act should reach some forms of diffuse or runoff 
pollution.316 The Environment Protection Act 1970 also provides the EPAV 
with extensive enforcement authority317 and expressly preserves common-law 
rights to be free of pollution,318 suggesting that citizens could seek to enjoin 
water pollution under common-law public nuisance claims. 319 
The EPAV has created two State Environment Protection Policies 
(“SEPPs”) relevant to water quality in Victoria.320 The December 1997 
Groundwaters of Victoria SEPP (“GV SEPP”) establishes beneficial uses and 
groundwater quality indicators and objectives for Victoria’s aquifers.321 It indi-
cates that “[a]ll practicable measures must be undertaken to prevent pollution 
of groundwater”322 and thus appears to create an enforceable requirement for 
sources of groundwater contamination.323 In addition, the EPAV can direct the 
cleanup of contaminated groundwater, which is itself a form of an enforceable 
water quality requirement.324 
The GV SEPP generally prohibits discharges of wastes into groundwa-
ter.325 The policy does, however, allow discharges of “irrigation drainage” if 
the relevant agency is satisfied that groundwater quality objectives will be met 
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 314 See id. 
 315 See Environment Protection Act 1970 (Vic) s 4 (Austl.). 
 316 Id. s 39(2)(b). The Act specifies that a person violates the prohibition on polluting if that per-
son “places any waste, whether solid, liquid, or gaseous, in a position where it falls, descends, drains, 
evaporates, is washed, is blown, or percolates, or is likely to fall, descend, drain, evaporate, be 
washed, be blown, or percolate into any waters.” Id. 
 317 See id. ss 54–69. 
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and there is no detriment to beneficial uses of groundwater, surface water, or 
land.326 Moreover, diffuse sources that can pollute groundwater must operate 
consistently with established best practices,327 again apparently creating an 
enforceable water quality requirement for any diffuse source activity that puts 
groundwater at risk.328 In other words, the GV SEPP arguably imposes a legal 
duty on diffuse source polluters to identify and implement current best practic-
es.329  
The June 2003 Waters of Victoria SEPP (“WV SEPP”) identifies water 
quality goals for Victoria’s surface waters and the entities responsible for 
achieving those goals.330 Specifically, the WV SEPP establishes beneficial uses 
for the various types of water bodies in the state331and then designates water 
quality objectives and indicators—in Schedule A—using a risk management 
approach.332 Nevertheless, despite its focus on ambient water quality goals and 
targets, the WV SEPP provides little in terms of enforceable mechanisms to 
achieve those targets.333  
In contrast, the WV SEPP provides more specificity regarding licensing 
of waste discharges.334 Licenses for new wastewater discharges must include 
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 333 Id. s 27. 
 334 Id. Section 27 states: 
 To protect beneficial uses, the discharge of wastes and wastewater from licensed 
and unlicensed premises and activities to surface waters must be managed in accord-
ance with the waste hierarchy, with priority given to avoiding the generation of 
wastewater. In licensing a wastewater discharge, the Environment Protection Authority 
will: 
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requirements for minimizing the amount of wastewater created and a separate 
environment improvement plan to reduce the impacts on beneficial uses.335 
Moreover, the EPAV will deny licenses for new discharges to protect specific 
kinds of resources, such as potable water supplies and threatened beneficial 
uses. 336  
 Regarding existing discharges, the EPAV requires a monitoring program 
to assess actual impacts and requires that licensees reduce their environmental 
impacts.337 In addition, residences and businesses generally must connect to a 
sewer system if one is available.338 
Other requirements within the WV SEPP are similar to required best 
management practices (“BMPs”). 339 For example, chemicals “must not be 
stored in or adjacent to surface waters, drainage lines or floodplains, unless the 
storage facilities prevent them from coming into contact with surface waters,” 
and “[i]nstream and riparian chemical spraying practices need to be consistent 
with guidance approved by the Environment Protection Authority . . . .”340  
With respect to animal wastes, however, the WV SEPP gives little guid-
ance on best waste management practices.341 This gap is consistent with the 
WV SEPP’s most pervasive approach to agricultural pollution in catchments, 
including agricultural runoff: placing primary authority for developing and 
                                                                                                                           
 (1) consider the existing environmental quality of surface waters and protection of 
beneficial uses, and the potential impacts of future wastewater discharges on beneficial 
uses; 
 (2) require licence [sic] holders to implement effective wastewater management 
practices that minimise environmental risks to beneficial uses. The Environment Pro-
tection Authority will provide guidance on wastewater management practices; 
 (3) only approve wastewater management practices, including disinfection, that will 
not increase the toxicity of the wastewater discharge; and 
 (4) not approve a wastewater discharge that, according to toxicity tests approved by 
the Environment Protection Authority, displays acute lethality at the point of discharge 
or causes chronic impacts outside any declared mixing zone, except that a waste dis-
charge containing a non-persistent substance that degrades within any declared mixing 
zone may be approved. 
Id. 
 335 Id. s 28. 
 336 Environment Protection Act 1970, Variation to State Environment Protection Policy 2003 
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 339 See id. s 37. 
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 341 See id. s 39. 
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implementing BMPs and water quality improvement measures in the hands of 
the landowner-farmer.342  
2. The Victoria Water Act 1989 
The Victoria Water Act 1989 (“Water Act”) seeks “to make sure that water 
resources are conserved and properly managed for sustainable use for the ben-
efit of present and future Victorians.”343 The Water Act establishes an Envi-
ronmental Water Reserve to preserve the environmental and ecological values 
of water basins, including water quality.344 The Water Act also establishes pub-
lic-governmental and private rights to take and use water. 345 
Much of the Act focuses on water supply, water resource planning, and 
water use rights. 346 These provisions do not directly address water quality or 
provide enforceable mechanisms for improving water quality at the source.347 
Nevertheless, because the provision of more water in situ generally improves 
water quality, the Act does provide for an inherent mechanism for improving 
water quality.348 Under the Act, environmental entitlements can be authorized 
specifically to improve water quality.349 In addition, water licenses are subject 
to a number of conditions to protect environmental quality.350 For example, 
with respect to agricultural water use, the Act makes it an offense to “use water 
for irrigation on land, or knowingly cause or permit water to be used for irriga-
tion on land, being water that is from a declared water system, unless the per-
son does so under a water-use license that authorizes the use of water for that 
purpose on that land.”351 
One aspect where the Water Act does directly allow for water quality 
measures is in water supply protection. Designated authorities under the Act may 
enter land and remove “any substance or thing that is, in the Authority’s opinion, 
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 Wastes and wastewater from intensive agricultural industries must not be discharged to surface 
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Id. s 52. 
 343 Water Act 1989 (Vic) s 1 (Austl.). 
 344 Id. s 4B. 
 345 Id. ss 7–9. 
 346 Id. s 189. 
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 348 See id.; infra notes 389–391 (supporting the notion that adding water to a source generally 
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 350 Id. s 56. 
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likely to affect the purity of the Authority’s water supply system.”352 In addition, 
the Authority can order any person to cease any activity that threatens the water 
supply.353 Melbourne Water has the same water supply protection authority.354 
Authorities can also designate waters and lands for special protection.355 For 
these designated waterways, the Authorities can development management 
plans, including plans to improve their environmental quality.356 These provi-
sions could thus allow for more effective water quality regulation in designated 
waters.357 Moreover, it is an offense for any person to interfere with water quali-
ty in designated lands.358 
The primary value of the Water Act for direct regulation of water quality 
is this connection to water supply protection and designated waters.359 These 
powers rest with the Authorities and Melbourne Water and would necessarily 
need to be tailored to the types of waters being protected and the land uses sur-
rounding them.360 Nevertheless, in the proper areas, these provisions supply 
significant potential regulatory authority to address agricultural pollution. 361 
3. Catchment and Land Protection Act 1994 
The Catchment and Land Protection Act 1994 (“CALP”) seeks “to estab-
lish a framework for the integrated and coordinated management of catch-
ments.”362 The Department of Sustainability and Environment (“DSE”) and the 
Catchment Management Authorities have the primary responsibilities for im-
plementing CALP.363 Landowners are also required to take “all reasonable 
steps” to: (a) avoid causing or contributing to land degradation which causes or 
may cause damage to land of another land owner; (b) conserve soil; (c) protect 
water resources; (d) eradicate regionally prohibited weeds; (e) prevent the 
growth and spread of regionally controlled weeds; and (f) prevent the spread 
of, and as far as possible eradicate, established pest animals.364 
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As a legal matter, a requirement that landowners be “reasonable” has long 
been enforceable through the common law of nuisance, common-law riparian 
rights regimes, and tort law negligence claims.365 In the Australian common 
law tradition, therefore, the lack of specificity regarding the meaning of “all 
reasonable steps” should not render this provision toothless.366 Nevertheless, 
CALP appears to anticipate the enforcement of the landowners’ duties through 
its land management notice process,367 which allows the Secretary to the De-
partment of Environment and Primary Industries (the “Secretary”) to specify 
particular binding actions a landowner must take upon receipt of notice.368 
Moreover, because this provision reaches all landowners in Victoria, its poten-
tial usefulness for addressing diffuse agricultural water pollution is great.369 
Catchment planning and regional catchment strategies could also provide 
an indirect mechanism for improving water quality regulation, although CALP 
is more obtuse in requiring implementation than it is in requiring planning. 370 
A regional catchment strategy must assess water resources, establish objectives 
for them, “set a program of measures to promote improved use” of the waters, 
identify necessary actions to reach the objectives, and specify procedures for 
monitoring the implementation of the strategy.371 CALP, however, does not 
require the catchment authority to mandate that the strategy be implemented or 
that water quality improvement actions be taken.372 Instead, public land man-
agers have to take the strategy into account.373 
In addition, CALP anticipates that water quality and water supply protec-
tion could be reasons for establishing “Special Water Supply Catchment Are-
as” (“SWSCAs”), several of which already exist.374 A plan for a SWSCA must: 
(1) identify the land management issues to be dealt with in the plan; (2) state 
the program of action to be taken to deal with those issues, and the costs and 
benefits of that action; (3) state the targets to be achieved by that action; (4) 
                                                                                                                           
 365 Id. Indeed, a court might decide, in the absence of more specific guidance from the imple-
menting agency, that this provision merely specifies particular components of the underlying com-
mon-law requirement not to cause a nuisance. See, e.g., Bjorndal v. Weitman, 184 P.3d 1115, 1120 
(Or. 2008) (en banc) (explaining the “reasonable person” standard in tort law); Bay Point High & Dry, 
L.L.C. v. New Palace Casino, L.L.C., 46 So.3d 821, 824 (Miss. Ct. App. 2010) (evaluating whether a 
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 366 See supra note 365 and accompanying text. 
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 374 See id. s 27(2), sch 5. 
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allocate responsibility for taking that action and for bearing the costs of taking 
that action; and (5) provide for the review of the plan.375 
In addition, SWSCA plans can impose land use conditions on properties 
within the plan area.376 These land use conditions can then become enforceable 
requirements for landowners, after the Secretary serves them.377 Once served, 
the land use conditions are binding on the landowner, and failure to comply 
with the land use conditions is an offense.378 CALP provides the Secretary with 
considerable authority to enforce land management notices and land use condi-
tions, including authority to enter lands and to seize samples.379 Moreover, the 
Governor in Council can promulgate regulations for land use conditions and 
land management notices.380 SWSCA area designations could thus become an 
effective means of addressing particular water quality problems from agricul-
ture in specific watersheds.381 Further, the SWSCAs may provide reasonable 
places to begin pilot projects.382 
B. Actual Protection of Water Quality from Diffuse Source Pollution in 
Victoria: An Assessment 
Despite the plethora of laws that Victoria has enacted that could protect 
waters from diffuse source pollution, the state’s actual efforts to improve water 
quality and to address nonpoint sources have been rather toothless.383 The 
greatest impetus to act in Victoria appears to come from maintaining water 
supply catchments, fishing, recreation, and tourism close to Melbourne and in 
coastal areas.384 The four following case study analyses demonstrate the opera-
tion—or lack thereof—of Victoria’s laws. The first two studies address water 
supply issues, whereas the last two more specifically involve water quality 
concerns. 
1. Melbourne Water—Water Supply and Other Drivers 
Melbourne Water is a government-owned corporation with the powers of 
a statutory authority.385 It controls the water supply system in Melbourne, 
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which currently has a population of 4.25 million people but is expected to al-
most double by 2051.386 The water supply system includes the reservoirs and 
the sewage and drainage system that services the city. Melbourne Water also 
has the responsibility for maintaining the health of rivers, acting in the role of a 
Catchment Management Authority for the Melbourne region.387  
The majority of Melbourne Water’s water supply watersheds are protect-
ed—forested and publically owned.388 Although there are water quality prob-
lems from agricultural land, the fact that water supply downstream comes 
mostly from reservoirs filled from the protected, relatively closed catchments 
limits water quality problems.389 In addition, the ten storage reservoirs in the 
system are interconnected, allowing managers to move high quality water 
around to dilute water quality problems.390 As a result, the water supply system 
is flexible enough that managers can identify potential algal blooms in advance 
and mitigate them by avoiding taking water from affected reservoirs and trans-
ferring water from others.391 
Given that the water supply catchments are largely protected, the major 
driver for Melbourne Water to act on water quality arises from the value the 
population of Melbourne places on rivers—particularly the Yarra—and Port 
Phillip and Western Port Bays. Highly desirable residential areas have sprung 
up next to Melbourne’s bays and rivers, and these water bodies underpin much 
of the region’s recreation and tourism activity, as well as commercial activities 
such as port operation and commercial fishing.392 All of these waterways have 
water quality issues, but none have been sufficiently severe or consistent to 
prompt citizen demands for action.393 Urban land uses make up a small propor-
tion of the total catchment area, but they contribute a disproportionately large 
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amount of the total contaminant load. 394 This is most pronounced in Port Phil-
lip Bay, where stormwater runoff from urban land uses was the greatest source 
of contaminant load.395 
Nonpoint source pollution from rural land is also important. Rural land 
accounts for approximately 55% of land use in the Port Phillip catchment and 
77% in Western Port, and includes rural roads, towns and agricultural land.396 
Sediment, nitrogen, and phosphorus runoff from rural land contributes an esti-
mated 30–40% of the contaminant loads in Port Phillip Bay and 75–85% in 
Western Port. 397  
 Nevertheless, the only actions taken to address diffuse source agricultural 
pollution have been to allow landholders living in high nutrient load target wa-
tersheds to receive financial assistance and technical advice through Mel-
bourne Water and other government agencies, to improve on-farm manage-
ment practices.398 A study was recently done to provide advice on what would 
have to occur if Melbourne Water decided it needed to do more about diffuse 
source pollution than it currently does, but there are, as of yet, no signs that the 
issue is sufficiently urgent for such action. 399 
Overall, Melbourne Water has greater authority to address diffuse source 
pollution problems than Catchment Management Authorities,400 but so far it 
has provided only limited assistance to undertake voluntary on-farm manage-
ment practices. This limited action may, in large part, result from the fact that 
the water supply system is sufficiently flexible to deal with periodic water 
quality issues that arise, reducing the need to act.401 
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2. Open Water Supply Catchments—The Case of Tullaroop 
 A landmark legal decision concerning the Tullaroop open water supply 
catchment in 2012 has been the most unexpected recent driver of water quality 
reform in Victoria.402 At issue was whether Tullaroop should be considered a 
potable water supply catchment within the meaning of Section 149B of the 
Planning and Environment Act 1987 Guidelines (the “Guidelines”).403 The 
Guidelines explicitly apply to all open, potable water supply catchments de-
clared to be special water supply catchment areas under Division 2 of Part 4 of 
the CALP.404 The Victorian Civil and Administrative Tribunal held that the 
definition in the Guidelines of a potable water supply is not limited to a situa-
tion where the water resources from the catchment as a whole are used pri-
marily for domestic supply purposes, and therefore the Tullaroop catchment is 
considered to be an open, potable water supply catchment within the meaning 
of the Guidelines.405 The decision comes at a time when the Tullaroop catch-
ment, like a number of others in Victoria, is under pressure from increased ru-
ral residential development beyond the current limit of one residence per forty 
hectares.406  
The decision has implications for all open, potable water supply catch-
ments in Victoria and paves the way for increased regulation through planning 
permits for urban, industrial, and agricultural land uses.407 In response to the 
decision, Coliban Water—one of the larger Victorian Regional Urban Water 
authorities—developed a Catchment Water Quality Protection and Guidelines 
document to help ensure that the Declared Special Areas408 under the CALP 
are given necessary protection to ensure adequate water quality.409 In addition 
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to the residential limitations, the Coliban Water Guidelines state that industrial 
and intensive land use activities must adopt best practice environmental man-
agement systems to protect water quality,410 that it will not support applica-
tions for piggeries, cattle feedlots and other intensive animal industries where 
risks cannot be satisfactorily mitigated,411 that agricultural activities must meet 
industry standards as outlined in a Department of Health publication,412 and, 
where available, best practice environmental management systems to protect 
water quality must be adopted.413 
 Additionally, the Victoria Government has developed guidelines that ap-
ply to all such water supply catchments declared to be special water supply 
catchment areas under Division 2 of Part 4 of the CALP.414 The guidelines 
have the potential to affect residential development through development den-
sity,415 effluent and management disposal,416 vegetated corridors and buffer 
zones along waterways,417 buildings and works,418 and agricultural activi-
ties.419 Although the language in the guidelines is not particularly strong, the 
legal case signals that the water authorities might seek to use their powers 
more often in the future to protect drinking water supplies.420 
3. Gippsland Lakes 
Probably the most politically-pressing and persistent water quality prob-
lem in Victoria occurs in the Gippsland Lakes. The Gippsland Lakes are a set 
of waterways that constitute one of the sixty-four wetlands complexes in Aus-
tralia with international significance under the Ramsar Convention—an inter-
national agreement dedicated to the conservation and wise use of wetlands—
which gives the Commonwealth Government some authority to act to protect 
them, if it so chooses.421 Victoria also has a significant interest in these ecosys-
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tems, because the Gippsland Lakes are home to Victoria’s largest fishing fleet 
and support a range of tourism businesses.422 
The primary land uses and water quality impacts to the Gippsland Lakes 
come from diffuse source pollution from agricultural industries—especially the 
dairy and beef industries.423 An environmental audit in 1998 concluded that the 
system was poised on the edge of a possibly irreversible degradation because 
of eutrophication.424 Control of the phosphorus problem is likely to be both 
prohibitively expensive—costs are estimated to be around AU$1 billion over 
twenty years425—and politically difficult, including land retirement from agri-
culture.426 Funding levels between 2002 and 2009 were less than AU$20 mil-
lion.427 
Although diffuse source pollution from both the dairy and beef industries 
is a major problem, the only regulatory authority the EPAV over those indus-
tries has is to manage dairy effluent.428 Dairy is Victoria’s largest rural indus-
try,429 and Gippsland is one of three major dairy regions.430 Deregulation of the 
dairy industry has led to major industry restructuring, including expansion of 
remaining dairy farms and challenging effluent storage capacity issues.431 On-
going non-compliance remains a problem, in part because the EPAV has not 
been given the resources to effectively manage dairy effluent.432 
The Victoria Government’s approach in the Gippsland Lakes has been to 
replace the previous governance arrangements from the Gippsland Lakes Task-
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force with a ministerially appointed advisory committee.433 The Committee 
focuses on community education, incentives for landholders, shoreline protec-
tion, habitat protection and ecological studies.434 There is no mention of the 
need to consider regulation, nor whether the Committee is even likely to be 
able to significantly improve the condition of the Lakes with the current lim-
ited level of funding.435 Monitoring algal blooms is the main strategy to advise 
the public when recreational activities are impacted.436 
Despite the national and the international significance of the Gippsland 
Lakes and the knowledge about the magnitude of the problem, there continues 
to be a lack of political will to address water quality problems. At the state lev-
el, there is very limited discussion about the need for improved regulation and 
enforcement of existing dairy effluent regulations or whether the Lakes can be 
adequately protected.437 
4. Corner Inlet 
Corner Inlet, which lies between Melbourne and the Gippsland Lakes, is 
another recognized Australian national water quality hotspot.438 Like the 
Gippsland Lakes, Corner Inlet is internationally recognized through the Ram-
sar Convention, and it too is threatened by water quality problems, mostly 
from agricultural sources.439 Corner Inlet is, however, in better ecological con-
dition than the Gippsland Lakes, in part because it has greater tidal exchange 
and also because it is fed by a smaller watershed area.440 Significantly, as is 
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true in the Gippsland Lakes region, beef and dairy are important agricultural 
industries in Corner Inlet.441 
The Corner Inlet Water Quality Improvement Plan (the “Plan”), which is 
funded by the Australian Government and is to be implemented by the West 
Gippsland Catchment Management Authority—subject to funding—has re-
cently been completed.442 The Plan set targets for nitrogen, phosphorus, and 
sediment load reductions that are ambitious, although likely to be insufficient 
to achieve desired ecological outcomes, such as restoration of seagrass beds.443 
Nevertheless, the water quality targets are within the realms of what industry 
could achieve if the funding were sufficient (implementation is estimated to 
require AU$8.95 million per year).444 
The target-setting process was informed by bio-economic modeling and 
the recognition that alienating agriculture would be politically difficult and 
counter-productive.445 Significantly, the Plan recognizes the need for a mix of 
incentives, extensions, and regulatory mechanisms at a much-increased scale, 
along with modelling, monitoring, and metrics tied to water quality objec-
tives.446 The Plan recommends long-term land stewardship payments at a level 
sufficient to offset losses of agricultural production, in order to ensure that the 
benefits of BMPs are achieved and maintained, and to ensure greater account-
ability of public spending than is required of farmers under current pro-
grams.447 The Plan also specifically acknowledges the need for increased em-
phasis on assessing regulated activities’ compliance, including dairy effluent 
collection and management, both for initial implementation and for ongoing 
management, with compliance auditing and enforcement from the EPAV.448 
The Plan is significant for a number of reasons. It has realistic targets es-
tablished with the consideration of bio-economic modelling and detail-
management actions.449 Costs are to be considered early on in the process, be-
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fore ecological damage is so great that it becomes prohibitive.450 Costs were as 
realistically assigned as was possible and cover what it would take to achieve 
the changes required.451 The Plan further acknowledges the need for a mix of 
policy approaches, including the need for increased regulation.452 Additionally, 
assumptions about the risks, particularly those associated with the need for 
political will and long term funding, are highlighted, rather than obscured.453 
Finally, the Plan recognizes that further discussion is required and that there 
are trade-offs between agriculture and achieving desired ecological out-
comes.454  
The Plan generally notes that funding, political will, and increased regula-
tion are required to achieve water quality outcomes.455 It thus has the potential 
to put greater pressure on, and require greater accountability from, both the 
Commonwealth Government and the Victoria Government, or, at the very 
least, to make it slightly more difficult for the governments to continue on the 
“business as usual” path.456  
5. Overall Effectiveness of Protecting Water Quality from Diffuse Source 
Pollution in Victoria 
Institutional arrangements and the lack of political will are the largest bar-
riers to addressing water quality reform in Victoria.457 The water quality prob-
lem is not yet so urgent that it is sufficiently politically sensitive for a large 
enough number of people; by the time water quality issues become politically 
salient enough for legal action, however, ecosystems could be close to, or be-
yond, repair at a cost that can be realistically contemplated.458 With the excep-
tion of drinking water standards, the failure to set water quality targets that 
hold governments accountable is particularly problematic, regardless of 
whether the targets are sufficiently stringent to return water quality to desired 
levels.459 
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 As in the United States, agricultural industries in Victoria are understand-
ably resistant to new regulation, and the fact that the EPAV lacks sufficient 
resources to be able to enforce existing regulations only exacerbates the gov-
ernment’s reluctance to act.460 The Australian Commonwealth Government 
plans for water quality improvement, but it often does not fund implementation 
and monitoring.461 Further, the national government is overly passive in its 
prioritization of water quality improvement.462 
The Victoria Government has a weak regulatory culture and lacks the 
commitment to fund plans at the scale required, as evidenced by the woefully 
insufficient funding to protect the Gippsland Lakes by working to return them 
to the water quality target set.463 At present, there is little interest in water qual-
ity reform and limited policy leadership.464 Despite the good intentions of 
Catchment Management Authorities, these authorities lack institutional regula-
tory power and rely on partnerships to implement water quality improvement 
plans.465 Water authorities have a much stronger institutional basis on which to 
act, but are likely to do so only in open water supply catchments where there 
are human health concerns.466 When human health concerns do exist, however, 
water authorities have demonstrated that they will proactively work to solve 
the problem.467  
IV. REGULATING NONPOINT SOURCE POLLUTION IN QUEENSLAND 
A. Overview of Queensland’s Water Quality Issues and  
Regulatory Structure 
Although Australia has eutrophication problems in all states, what hap-
pens on the Great Barrier Reef in the State of Queensland—occupying most of 
the northeastern coast of Australia—is most likely to influence the national 
policy agenda on water quality.468 The world famous Great Barrier Reef is 
Australia’s greatest natural asset: it has World Heritage Status469 and is consid-
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ered one of the Seven Wonders of the Natural World.470 The Great Barrier Reef 
contributes AUS$6 billion to Queensland’s economy per year and supports 
over 60,000 jobs.471 It faces multiple contamination and pollution threats, in-
cluding substantial diffuse source agriculture pollution from excess nutrients 
(nitrogen and phosphorus), fine sediments, and pesticides (photosystem II in-
hibiting herbicides).472 The dissolved nutrient and pesticide issues are largely 
attributed to sugar cane, and the particulate nutrient and sediment pollution 
primarily come from grazing and gully and stream bank erosion.473 
The sheer size of the Great Barrier Reef Marine Park, which extends over 
2300 kilometers along the Queensland coastline and covers approximately 
344,400 square kilometers, and its terrestrial watershed, which covers 423,000 
square kilometers—together, nearly six percent of the total landmass of the 
Australian continent—makes the Great Barrier Reef and its terrestrial water-
shed very difficult to protect.474 Nevertheless, given the Great Barrier Reef’s 
international significance, both the Australian and Queensland Governments 
are taking active responsibility for protecting it.475 The Commonwealth is re-
sponsible for managing the Great Barrier Reef Marine Park, established by the 
Great Barrier Reef Marine Park Act 1975,476 and the Queensland Government 
is responsible for managing the Great Barrier Reef Coast Marine Park, estab-
lished by Queensland’s Marine Parks Act 2004.477  
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Under the national Fisheries Management Act 1991 and Queensland’s 
Fisheries Act 1994, the Queensland Government is also responsible for natural 
resource management and land use planning of the islands, the coast and the 
hinterland adjacent to the Great Barrier Reef World Heritage Area.478 Under 
the Environment Protection and Biodiversity Conservation Act 1999,479 the 
Commonwealth Government is responsible for regulating activities having or 
likely to have a significant impact on “matters of national environmental sig-
nificance” as defined by the Act or on the environment within Commonwealth 
land and waters.480 Local watershed authorities also play a role in the imple-
mentation of the state government’s protection efforts, but the Queensland 
Government has not delegated formal responsibility to the local authorities to 
the same extent that the Victoria Government has.481 
B. Early Stages of Great Barrier Reef Protection 
The Commonwealth and the Queensland Governments have coordinated 
Great Barrier Reef protection since 1979 through a series of collaborative ar-
rangements.482 The need to address water quality, and particularly diffuse 
source pollution problems from agriculture, was formally recognized in 2003 
in the Reef Water Quality Protection Plan (the “Reef Plan”).483 Alarming de-
clines in coral cover (over one percent per year over twenty-five years) from 
crown-of-thorns starfish outbreaks, which have affected more than 1000 of the 
3000 reefs over the past sixty years, and to a lesser extent the impacts on sea 
grass, which affects turtle and dugong habitats, have collectively threatened the 
economically important Great Barrier Reef tourism industry.484 
The Reef Plan identifies actions that will help minimize water quality 
risks, including improving land management to reduce diffuse source pollu-
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tion.485 It sets targets for improved water quality and land management practic-
es and identifies actions needed to improve the quality of water entering the 
Great Barrier Reef.486 The Reef Plan aims to achieve at least a 50% reduction 
in the anthropogenic end-of-catchment dissolved inorganic nitrogen load, at 
least a 20% reduction in anthropogenic sediment and particulate nutrient loads, 
and at least a 60% reduction in pesticides by 2018.487 Furthermore, by 2020 the 
goal is to eliminate detrimental impacts on the health and resilience of the 
Great Barrier Reef.488 Although these targets are laudable, they are referred to 
as aspirational, which generally means that they are entirely unrealistic.489  
In addition to the unrealistic timeframes, there is no acknowledgement in 
the Reef Plan of the practical limits of the best management practices 
(“BMPs”).490 If ambitious targets are to be achieved, land use change—
including land retirement—needs to be considered.491 As is still the case in the 
United States, land use change, and especially retirement of land from agricul-
ture, is not politically acceptable for industry. 
Nevertheless, the Reef Plan has also established a significant marine 
monitoring program and a paddock and watershed-modeling program to assess 
the ability of management practices to reduce problematic pollutant loads.492 
The program is the largest and most coordinated water quality program in Aus-
tralia.493 It uses modeling to predict pollutant load reductions that can be 
achieved from particular management strategies.494 As such, its establishment 
provides a basis for assessing whether land management will actually result in 
water quality improvements.495  
Queensland’s Great Barrier Reef Protection Amendment Act 2009 (the 
“Reef Act”) recognizes that agricultural runoff containing fertilizer, pesticides, 
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and sediment is damaging the Great Barrier Reef.496 Queensland enacted this 
legislation to “reduce the impact of agricultural activities on the quality of wa-
ter entering the reef” and to “contribute to achieving the targets about water 
quality improvement for the reef under agreements between the State and the 
Commonwealth from time to time.”497 The Queensland Department of Envi-
ronment and Heritage Protection (“QDEHP”)498 received a pledge of $50 mil-
lion over five years from the Queensland Government to implement the Reef 
Act.499 Although regulation—such as the Reef Act—is part of the Reef Plan, 
extension and incentive programs to encourage voluntary BMP adoption con-
tinue to be the main policy approach used.500 Nevertheless, the Reef Act is an 
important step towards acknowledging that voluntary actions alone will be in-
sufficient, because it includes a regulatory program for agricultural sources of 
water pollution, specifies the agricultural sources that are regulated, and im-
poses a limited number of water quality improvement requirements on them.501 
For example, all farmers subject to the Reef Act must comply with ferti-
lizer requirements.502 The Act requires farmers to calculate the optimal amount 
of nitrogen and phosphorus using soil tests and applying the QDEHP’s ap-
proved methodology, to restrict application of fertilizer so that these optimum 
amounts are not exceeded and to keep and preserve fairly comprehensive rec-
ords.503 In addition, before farmers apply fertilizer, they must either fulfill a 
number of conditions specified under the Reef Act or operate pursuant to an 
accredited Environmental Risk Management Plan (“ERMP”).504  
The Reef Act lays out numerous requirements and guidelines for 
ERMPs.505 Notably, ERMPs must also address all contaminants that the farm 
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could potentially release into the Great Barrier Reef, including sediments, pes-
ticides, and nutrients.506 All ERMPs must be submitted to the QDEHP for ac-
creditation.507 In addition, all farmers working from accredited ERMPs must 
submit yearly reports to the QDEHP.508 
These requirements are modest and are unlikely to achieve the target pol-
lutant reductions.509 Nevertheless, they have begun the process of requiring 
specific diffuse sources to implement particular measures that will improve 
water quality on the Great Barrier Reef, thus introducing the agricultural pol-
luters in the catchment to the very idea of water quality regulation of diffuse 
source pollution.510 
C. Diffuse Source Regulation in Queensland: Implementation of the Law 
Implementation of the Great Barrier Reef Protection Act 2009 has largely 
stalled with the election of a conservative, pro-agriculture, pro-development 
Queensland Government in 2012.511 The leading Australian sugarcane industry 
group, Canegrowers, successfully lobbied the Queensland Government to 
adopt the “Smartcane” BMP approach, which is made up of seven manage-
ment modules.512 The Smartcane approach involves industry self-assessment, 
industry certification on a five-year basis, industry auditing, and random inde-
pendent auditing, the details of which are unclear.513 
Unsurprisingly, Canegrowers suggests that the Smartcane BMP is “a far 
more effective approach to industry change than regulations as it focuses on 
the business of sugarcane and delivers the environmental outcomes that will 
meet the expectations of the Australian community.”514 As key milestones of 
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the project are met, the Queensland Government has committed to rolling back 
the regulatory controls.515  
In addition to nutrient and sediment issues, even Queensland’s pesticide 
regulation has been suggested to be inadequate.516 The only regulatory action 
Queensland has taken to date has been to restrict conditions of use for particu-
lar chemical products, and this has occurred outside of Australia’s dedicated 
regulatory regime for managing pesticide risks.517 Researchers have concluded 
that the ad hoc chemical review process administered by Australia’s national 
pesticide regulator has not effectively assessed or addressed chemical risks to 
the Great Barrier Reef.518 According to researchers, both the special manage-
ment provisions for the area already existing, plus an effective national pesti-
cide regulatory regime using European Union standards, are the minimum re-
quirements necessary to protect the Great Barrier Reef.519 
Overall, it appears that Queensland has not learned from the experiences 
of other countries regarding voluntary adoption of BMPs: that voluntary pro-
grams tend to be inadequate to protect and improve water quality affected by 
diffuse pollution sources.520 The Australian Government, given its international 
obligations and co-management responsibilities for the Great Barrier Reef, 
could also do much more to honor and demonstrate its real commitment to 
achieving positive environmental outcomes.521 
                                                                                                                           
 515 Id. The language about regulations on the current Queensland government website further 
illustrates the extent of the backsliding: 
Existing regulations will stay in place as reference points for cane and grazing industry 
practice as producers transition to [BMP] systems. Just as under regulation, BMPs will 
deliver accountable reporting of industry progress towards Reef Plan water quality tar-
gets. We expect there will be less need for regulation once there is high adoption of 
BMP systems across the reef catchments, but the regulations will remain in place until 
BMP has effect. Under a BMP system, industry is responsible for benchmarking the 
performance of its producers. Staff from the environment and agriculture departments 
will continue to engage with producers to address the issues of most concern to their 
business under the BMP process. 
Reef Regulations, QUEENSL. GOV’T, http://www.qld.gov.au/environment/agriculture/sustainable-
farming/reef-legislation/ (last updated Nov. 28, 2013), archived at http://perma.cc/F3CF-7RF3. 
 516 Juliette King et al., Regulation of Pesticides in Australia: The Great Barrier Reef as a Case 
Study for Evaluating Effectiveness, 180 AGRIC., ECOSYSTEMS & ENV’T 54, 54 (2013), available at 
http://www.sciencedirect.com/science/article/pii/S0167880912002526. 
 517 Id. 
 518 Id. 
 519 Id. 
 520 Id. 
 521 See id. 
2015] The Nonpoint Source Regulation in Australia and the United States 63 
CONCLUSION 
Nonpoint source pollution is a recognized source of water quality degra-
dation in both Australia and the United States. Nevertheless, despite the strik-
ing scientific knowledge about the effects of nonpoint source pollution, gov-
ernmental willingness in both countries to address nonpoint source pollution 
has been tied instead to the cultural, economic, and political salience of per-
ceived nonpoint source pollution problems, particularly with respect to agricul-
ture. As the American experience over the past century has demonstrated, to 
mitigate water quality problems in Australia through regulatory reform, there 
needs to be much stronger leadership at the state and national levels. Without 
such improved leadership and increased regulation, Australia’s environment—
including the internationally famed Great Barrier Reef—will likely degrade 
beyond repair. 
Although the regulatory history of nonpoint source pollution in the United 
States is more evolved than Australia’s, the United States still suffers from 
substantial environmental problems caused by nonpoint source pollution. De-
spite the efforts of many U.S. states to regulate the relevant sources, there has 
been, and continues to be, strong resistance from the powerful lobbies of big 
agriculture and urban developers. State governments and the federal govern-
ment have relied too heavily on voluntary programs, which are unlikely to 
produce the desired water quality outcomes. There is a need for reform to fur-
ther attribute and clarify regulatory responsibility and financial commitment 
for nonpoint source pollution control. 
In Australia, as in the United States, a particular state’s willingness to ad-
dress nonpoint source pollution appears to be tied to the cultural, economic, 
and political salience of perceived nonpoint source pollution problems. Based 
on lessons learned from the history of nonpoint source pollution regulation in 
the United States, Australia’s federal government needs to take a much strong-
er leadership approach and address its national and international obligations 
with respect to water quality. Further, regulatory reform—particularly reform 
to increase the powers of Australian state and local agencies that are equivalent 
to the U.S. Environmental Protection Agency and its state agency counter-
parts—is crucial. 
The United States’ water quality improvement efforts have benefitted 
tremendously both from cooperative federalism and citizen involvement. 
Without citizen suits and more intergovernmental interaction, Australian states 
like Victoria and Queensland are failing to protect the environment from in-
creasing and known water quality problems.  
Further, and somewhat perversely, even with the appropriate legal tools, 
Australia still lacks the kinds of conflicts over water quality that result in 
stakeholder demands for improvement. In the United States, threats to drinking 
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water supplies, recreation, and culturally important resources such as salmon 
have historically been important drivers of water quality improvements—local 
and national. Moreover, the existence of significant and conflicting political 
and economic interests in improved water quality has been an important, if not 
crucial, factor in enabling states that have implemented more serious nonpoint 
source regulation to do so. 
As the Chesapeake Bay and the Florida Everglades have demonstrated, 
large and obviously imperiled charismatic ecosystems can also help to drive 
improvements in nonpoint source regulation. In Australia, the Great Barrier 
Reef is the most likely rallying point for increasing agricultural nonpoint 
source regulation. There has been markedly increased investment in programs 
to protect the Reef, which is a positive sign that public pressure may further 
incite increased government intervention. Nevertheless, and despite the fact 
that the Queensland Government has taken the first small steps towards more 
robust nonpoint source regulation, vested agricultural interests and the election 
of conservative governments at both the state and federal levels have had a 
regressive effect on those efforts.  
Just as the United States Federal Government stepped into full-scale wa-
ter quality regulation in 1972, the Australia National Commonwealth Govern-
ment needs to increase its leadership role in water quality regulation when 
nonpoint source pollution threatens its interests. Through reforms in the Mur-
ray-Darling Basin, the Australian Government has shown that it has the capaci-
ty to act to protect water resources and the ecosystems that depend on them. 
The Great Barrier Reef is the Commonwealth Government’s most logical next 
point of focus, because nowhere is its involvement more critical than to help 
address water quality threats to the greatest of Australia’s natural assets. 
